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Conversations on Evidence-based Sentencing
Michael H. Marcus


My participation in Chapman’s evidence-based sentencing Symposium
 was a recent chapter in a lengthy crusade to bring sentencing into the modern world.
  At the Symposium, as at most of the steps in this process, dialog with others has served to refine my evolving thoughts into a cohesive construct of how a rational sentencing system – and all of its parts and participants – would look and function.  It is my hope in this paper to elucidate why we need sentencing reform, to set out the essential elements of successful reform, to identify the critical issues that must be resolved before sentencing can be a responsible engine of social purpose, and to confront many of the common misconceptions that reflect the archaic liturgy
 of mainstream sentencing that so powerfully impedes progress while spawning enormous social harm.


I cast portions of this article in the form of conversations with the many parties, policy makers, colleagues, academics, attorneys, and concerned citizens who have offered criticisms, challenges, and questions in response to my thoughts.
  I hope, of course, to convince readers of the correctness of my positions.  

Most critically, I contend that evidence-based sentencing must extend throughout the entire range of crime seriousness, and it must be employed to constrain “just deserts” to its legitimate social functions.  Otherwise, we relegate sentencing based on rational use of reliable data, research, evidence, and clinical judgment to the least serious crimes, while allowing “just deserts” to cloak irresponsible and wasteful allocation of the bulk of correctional resources – jails and prisons.  So relegating evidence-based sentencing is to continue to spawn the brutality of avoidable victimizations, and the cruelty of punishments that undermine rather than promote any legitimate social purpose.

In any event, I expect this to be a useful exercise in identifying the realities of our sentencing challenges and the diverse strains of thought and perspective that must be understood by any thorough student of this aspect of criminal justice in our times.


I begin with a description of what is wrong with mainstream sentencing and how I think sentencing should instead function in our world.  Next, I identify the issues that we so desperately need to address if we are to end the brutality, dysfunction, and waste of our sentencing culture.  Then, I describe the components and functions of an optimal sentencing construct that follows from the correct resolution of those issues.  Finally, I explore the perceptions, attitudes, and ideologies we must confront and adjust in order to implement any thorough and meaningful improvement in mainstream sentencing.

Brutality, Dysfunction, and Waste


Most people outside what we purport to be a “criminal justice system” vaguely assume that our job is to punish wrongdoers in the process of keeping them from committing new crimes – to lock up the dangerous and rehabilitate the corrigible.  Most involved in our process, however, generally know (or have once held but now suppress the realization) that criminal justice systems
 process the vast majority of offenders with no meaningful or responsible attempt at reducing their future criminal behavior.  A few of us blithely assert as a matter of faith the demonstrably false proposition that punishment is the best we can do to achieve crime reduction.
  Yes, we routinely assign lower level offenders to programs selected because they purport to address the crime of conviction.  But we do this out of rote and symmetry – never measuring what, if anything, these programs accomplish, and never stopping to assess the offender’s criminogenic needs, so as to address those needs in order to make a serious attempt at diverting the offender from crime.
  We all labor under the banner of punishment and public safety, but most of us settle for theoretical punishment and dismiss public safety as the job of someone else.  Outside the shining oasis of well-run treatment courts, and apart from our more enlightened juvenile courts,
 we regularly focus our energies on closing cases and merely moving repeat offenders through the system, which contributes to their growing records of conviction.  We measure performance by the rate at which we close cases, and measure value – if at all – only by some vague notion of “just deserts” often articulated in terms of aggravation and mitigation, and roughly related to proportionality of severity to blameworthiness.  “Just punishment” is an enormously elastic concept
 that leaves a wide range of choices safe from adverse scrutiny. Responsible pursuit of reduced recidivism, in contrast, is much more challenging and complex.  We, therefore, allow each other to pretend that any outcome that is within the bounds of the law – and not obviously too severe or too lenient by some theoretical consensus – constitutes an entirely responsible product of a useful social function.  


Defense attorneys claim a free pass because their job is to serve the defendant’s interests in the least onerous sentence within professional limits on advocacy.  If things don’t go well – a witness who failed to show up for the trial that resulted in the conviction or at the sentencing hearing – the prosecutor, the judge, the probation officer, or the defendant’s prior experience in prison is surely to blame.  Self-reflection and improvement is reserved for trial and negotiation skills, not pro-social results.

Prosecutors take comfort from the clarity that blame resides with the offender: whatever his or her excuse, there surely are many who had the same excuse but chose not to commit crime.  The offender is properly sentenced if she or he gets the deserved and lawful sentence.  If the prosecutor has to settle for, or achieves, a lesser outcome, the blame resides with police work, recalcitrant witnesses, the trial judge, the jury, an appellate court decision, or with his or her own preparation or performance – which he or she will resolve to improve in the next case.  But our impact on the likelihood that the offender will commit a new crime is generally entirely missing from the analysis.


Probation officers are, among us, the most visibly directed to (and probably productive of) crime reduction.
  They can point to the same challenges as most of us.  Offenders come with dysfunctions, criminogenic needs, and a wide range of personality disorders or mental health deficits that may thwart success.  Caseload, limited funding for programs and alternatives, and systemic sloth in law enforcement and the courts, may contribute to failures.  Judges may also fail to come through when the probation officer believes the offender needs to be punished for not complying.  A probation officer considers probation a success if the offender completes the probation and its requirements without committing a new offense.  But success is also marked by convincing the court to revoke the probation when the offender’s refusal to comply amounts to “forfeiting the privilege of probation” or establishes that probation resources are “wasted on this offender” – in which case success is the responsibility of jail or prison.  The actors in those institutions, of course, have access to the same explanations for failing to prevent new crime as probation officers, with the parole or post-prison supervision board occupying the role of post-prison supervision that judges occupy during probation and before its revocation.


Judges can easily disclaim responsibility for outcomes in the tremendous proportion of cases in which the sentence is the result of a plea negotiation.
  Of course, we should not regularly interfere with a process upon which we must depend for our most treasured product: resolved cases.  In those cases in which the judge actually makes a sentencing decision, there are many reasons the judge can feel absolved of all responsibility for whether the sentence works to prevent future crime.  Many defendants’ prospects have already been severely damaged by dysfunctional childhoods, addiction, or abuse.  The law sets limits and may severely restrict judicial discretion.  Predicting future human behavior is, after all, such a dicey proposition.  Policy makers may have ended, or failed to fund, sufficient resources – jail beds, programs, or alternative sanctions – that might have worked.  The defendant’s future performance will depend on his or her “readiness for change,” choices, or opportunities that await the defendant on probation, in or after jail or prison, as well as the offender’s personality disorder, mental health, recovery from addiction, or even the economy.  It is so easy to conclude that imposing a lawful sentence of just severity is the full extent of judicial responsibility in sentencing.


The sum total of all of this is perhaps best captured in the current state of the sentencing guidelines movement.  When the notion that “nothing works” reversed the fortunes of the “medical model” proponents – who assumed that crime could be cured by programs, but who never stopped to measure the model’s success in reducing criminal behavior – refugees among them joined forces and regrouped in support of the notion that our real success would instead be the extent to which we could accomplish something very different than the effective use of sentencing to reduce crime.
  The goals of sentencing guidelines generally have nothing to do with crime reduction.  When pushed, most guideline proponents even reject the notion that we use prisons to protect the public from criminals.
 At its core, the guidelines movement counts as success achieving some measure of consistency in sentencing and some measure of regulation of the demand for prison beds and hence the growth of prisons.
  The United States is, after all, the undisputed world leader in the proportion of our population that we imprison.


The reality that most casual observers miss is that, overwhelmingly, sentencing is not about crime reduction.  Attend most sentencing hearings, and you will observe the prosecutor argue why the defendant deserves the proposed sentence, typically by good evidence that we should be mad at the offender, cognizant of the offender’s history of crime, and sympathetic to the victim’s loss.  The defense commonly will argue factors in “mitigation,” such as youth, childhood hardship, addiction or the like.  Outside the better treatment and juvenile courts, this morality play is not an attempt to determine the offender’s risk, criminogenic needs, susceptibility or not to reformation through any available modality of treatment, the actuarial need for extended incapacitation to protect potential future victims from the offender during prison, or the offender’s controllability during post-prison supervision.


Mainstream sentencing makes no responsible attempt at serving public safety, and therefore fails to achieve all that we should to reduce harm.  As a necessary and foreseeable result, most offenders in jail or prison have been in prison before;
 most offenders we sentence for most
 crimes will offend again.
  Most offenders we sentence for heinous crimes were sentenced in the past for some earlier crime
 with no responsible attempt to achieve a sentence most likely to prevent future crime.
  Yes, even optimum sentencing would fail to prevent many crimes, but it would surely do a better job than sentencing that makes no responsible attempt to serve public safety.


The brutality of this dysfunction is represented by the victimizations that a more responsible sentencing would have prevented, the often severe and sometimes savage experiences of those we sentence in the name of punishment without achieving any social purpose, and the tragedies we visit upon the impacted families and communities.  The latter includes the victims of those crimes and those who lose parents, siblings, partners, children, employees, customers, and neighbors to jail or prison – some of whom could instead have safely remained in, and contributed to, those families and communities.  It is no secret that some communities bear more than their share of both forms of these burdens.
  
The waste can be measured by the correctional and program resources we squander by allocating them to the wrong people; the misdirection of much of our corrections budgets to prison growth that most assuredly fuels the need for more prison growth;
 the law enforcement, prosecution, indigent defense, and court resources consumed by recidivism we should be avoiding by more responsible sentencing; and the lost potential for social benefit (and crime prevention) accomplished by spending monies that should go to serve children and families,
 instead, on producing recidivists to imprison, arrest, prosecute, and imprison again. 

The Critical Issues We Must Address

A modern, rational, and effective sentencing process begins with recognition that sentencing is responsible, within its realm,
 for serving public safety and public values.  These, and only these, are the legitimate objectives of sentencing means
 traditionally expressed as deterrence, incapacitation, rehabilitation, and retribution.
  To serve either public safety or public values, sentencing must pursue both public safety and public values.  To serve either well, sentencing must employ best practices to achieve results based on well informed, properly directed and rigorously vetted clinical judgment, guided by validated data and research.
  In the lexicon of the Symposium that fuels this issue of the Journal, sentencing should reflect evidence-based practices.

Although this Symposium celebrated “Evidence-based sentencing,” all speakers apparently agreed that evidence-based sentencing is uncharacteristic of mainstream sentencing.  It occupies small enclaves that include treatment courts, the better juvenile courts, and perhaps rare local exceptions to an overwhelmingly predominant sentencing culture that is anything but evidence-based.  The lion’s share of correctional resources is allocated according to sentencing decisions that afford no role to evidence-based practices, but instead rely on “just deserts.”

I submit that we must achieve two profoundly important transformations if we are to reform sentencing into anything resembling a responsible engine of social purpose:

First, we must extend evidence-based practices to all sentencing – not just to the lower levels of crime at which “rehabilitation” is a popular concept, but also to any and all sentencing dispositions, up to and including life imprisonment without parole.
  The notion that sentencing is a choice that pits rehabilitation for lower-level crime against public safety through jail and prison for higher-risk crime is woefully distorted.  A rational system deploys both rehabilitation and incapacitation for public safety, allocating them within the limits of law, resource, and proportionality according to risk, need and priority, where evidence-based practices indicate they will do the most good.
 

Second, we must civilize “just deserts” by identifying its legitimate components and by subjecting those components to a meaningful and rigorous scrutiny – by subjecting them to evidence-based practices. 

We cannot responsibly pursue public safety by employing programs, jail, prison beds, sentencing alternatives, and other dispositions without measuring their successes and failures in terms of crime reduction, or without learning and applying the lessons of what works or not on which offenders.  It is even more important that we measure our successes and failures in achieving the legitimate public values purposes bundled within “just deserts,” and that we learn and apply the lessons of what does and does not achieve those objectives.

The reason vetting the pursuit of public values is even more important than vetting our pursuit of public safety lies at the very heart of the brutal and archaic failures of mainstream sentencing.  Because we have allowed “just deserts” to remain unspecified, vague, and elastic, it offers all participants in the process – including policy makers, prosecutors, defense attorneys, and judges – wholesale exemption from any accountability for accomplishing any public purpose.  Because we genuflect to such ultimately useless proclamations as “the purpose of sentencing is punishment,” we achieve quite a catalog of exemptions from responsibility for serving public safety or public values.  

Most legislators (and many ballot measure proponents) believe their responsibility for crime control in sentencing is satisfied by increasing the sentence for a given crime of current concern.  They may make a misdemeanor a felony, increase the maximum or presumptive sentence, or even create a mandatory minimum sentence.  Whatever the benefit of such measures, they surely fail to achieve the best crime reduction we can achieve. They also have tremendous collateral consequences for the expense of corrections and criminal justice, and for the social health of communities burdened by crimes that we should have (but did not) prevent, and imprisonments we could have avoided with wiser methods.

Judges and prosecutors can report as a sufficient accomplishment a lawful sentence whose severity was within conventional limits, and thereby avoid any responsibility whatsoever for best outcomes in terms of public safety or public values.

A good portion of academia and some sentencing commissions can proclaim some regularity in the distribution of sentencing severity and some limited control over prison growth as all that is required of them.

In short, affording “just deserts” a blanket exemption from accountability for achieving any social purpose is our single most significant barrier to responsible sentencing.

This is not at all to say that “just deserts” has no legitimate role.  Punitive means clearly have a proper role in sentencing, as does its included notion of proportionality.  My point is that we must identify the legitimate purposes of the aspects of punishment we invoke with “just deserts” in order to determine whether, when, and how well we actually serve those purposes and, as importantly, to ensure that they compete with crime control – public safety – only when and to the extent that they justify a departure from that sentence that best serves public safety.

As between public safety and public values, we rarely unpack the latter; we invoke “just deserts” as a talisman with no analysis.  We do more commonly address the connection between sentencing and public safety, albeit typically without anything approaching empiricism.  Most commentators have this connection in mind when they refer to “utilitarian” sentencing purposes.
  General deterrence is the supposed impact of punitive measures on others who might commit crimes; the retributive or punitive aspects of a sentence we impose on one offender is supposed to convince such putative criminals to avoid crime through fear or simple calculation of risk.  Specific deterrence is the supposed role of the sentence upon the defendant we sentence in convincing that defendant, through fear or calculation of risk, to forego future crime to avoid future punishment.  Incapacitation, in modern societies,
 is supposed to prevent criminal behavior by putting the offender in jail or prison.  Rehabilitation, which is roughly synonymous with “reformation,” probably overlaps specific deterrence, as it includes crime reduction through programs that supposedly modify an offender’s values, thinking processes, and circumstances, as well as the supposed mechanism of specific deterrence.  Retribution, whatever its other purposes, supposedly achieves crime reduction through general and specific deterrence.

The sphere of sentencing objectives that promotes public values – the legitimate functions of “just deserts,” the punitive aspects of “punishment,” or of retribution beyond specific and general deterrence – includes a significant number of legitimate and important social functions, apart from direct crime control usually classified as “utilitarian”
 objectives.  “Public values” objectives include preventing vigilantism or private retribution, promoting respect for legitimate authority, earning public trust and confidence, and enhancing respect for the persons, property, or rights of others.  They also include serving the legitimate needs of victims of crime. “Proportionality” of a sanction presumably addresses many of these objectives. I submit that this list includes all legitimate functions bundled within “just deserts,” and all legitimate objectives of sentencing other than the direct pursuit of public safety.

Centralizing rightful exercises of powers associated with retribution in government is a hallmark of modern civilization.  A purpose of punishment by the state is to prevent private feuds and retributions and to supplant vigilantism.  A reason for punishment that seems “adequate” is to eliminate the perceived need for such extra-governmental response to crime.  And, to the extent that it dispenses punishment of which the public is aware and that is perceived as consistent with commonly held notions of right and wrong, criminal justice presumably enhances respect for government and legitimate authority.  Conversely, public perceptions that punishments are too severe or too lenient could undermine that respect.

Punishment traditionally reinforces public values by expressing social denunciation of wrongful conduct, but sentencing also potentially serves to encourage respect for the persons, property, and rights of others.  Such encouragement can be through negative sanctions – as when sentencing punishes theft or assault.  It can also be through positive reinforcement for pro-social values, whether through “cognitive restructuring” programs intended to instill empathy, or the relatively new modality of restorative justice, which often seeks to instill respect for others in offenders by non-punitive means. 

In a meaningful sense, responding to the needs of victims of crime fosters empathy by demonstrating it.  It also serves to reinforce respect for the persons, property, and rights of others by attempting, in some manner, to counter affronts to those interests.  Restitution extracted or successfully encouraged from the offender to the victim potentially addresses the victim’s loss, as well as deficits in the offender’s empathy.  And responding to the needs of crime victims may also maintain (or regain) confidence in legitimate authority and obviate vigilantism or private retribution. 

How Sentencing Should Function

In light of all of this, an optimal system of sentencing would have these attributes.  Its first objective is to achieve that sentence that is most likely to reduce or prevent recidivism by the offender, within the limits of law, resource, and proportionality according to risk, need and priority.  In the vast majority of cases on the criminal docket, a sentence that best serves public safety within these limits is also that which best serves public values – in no small part because the public and victims generally highly value the pursuit of public safety in sentencing. The pursuit of “public values” includes the legitimate office of “just deserts” and more: to serve the legitimate needs of victims, and to enhance respect for legitimate authority and the persons, property and rights of others.  “Proportionality” – the range of acceptable severity in a given application – is a component of the pursuit of public values because it serves those purposes.

 To the extent – and only to the extent – that pursuit of public values justifies a departure from that pursuit, a sentence designed to pursue recidivism reduction should be modified to serve the pursuit of public values.  This category of cases is sparsely populated.  It includes (without limitation) the drunk-driving vehicular homicide by a social drinker who is neither an alcoholic nor a recidivist; the intra-familial, opportunistic sex offense by a perpetrator who is not a predator and can be adequately managed with community supervision, but whose child victim has a therapeutic interest in a punishment that removes all ambiguity concerning the locus of guilt; and the tragic shaken baby death at the hands of parent whose deadly loss of control requires a sanction commensurate with the death of an innocent and vulnerable infant.

But in pursuit of all objectives, optimal sentencing would not rely on mere faith or proclamation that any disposition serves any purpose.  Crime reduction or promotion of public values does not occur unless we seek and exploit the best evidence about how to use sentencing to serve those ends.  Allowing the untested proclamation that any given disposition is adequate to achieve either purpose is most likely to ensure that we serve neither.  Optimal sentences, therefore, would be crafted with competent input from advocates (and sometimes others with expertise) by judicial officers skilled and knowledgeable about such matters, within the limits of lawfully available dispositions, and in consideration of best available evidence concerning which dispositions are most likely to serve public safety and public values with respect to the offender before the court.  Yes, plea bargains would heavily influence most sentences, but judges would exercise their ultimate responsibilities for sentences by successfully encouraging the culture of plea bargaining to pursue public safety, even when it must be compromised because of a weakness in the prosecution’s case.  All participants would advocate and act with an understanding that responsible sentencing is largely concerned with risk management, and that success must be measured in the long run as well as the short – that we remain responsible for our impact on an offender’s potential criminal career and not just the offender’s fate during a sentence or term of supervision.

 This paradigm has corresponding implications for the roles of the many participants in criminal justice.  Ideally, gathering information about the offender’s criminal record, needs, and risks would begin in the context of pretrial release considerations, and pass through to pretrial supervision.  In the event of conviction, it would continue through to sentencing and beyond to supervision on probation and during and after any custodial disposition.  Technology employed by criminal justice agencies and the courts would employ “person-based” data to facilitate collecting and displaying all relevant data about offenders in the system to inform those who advocate for and craft release decisions, sentences, and probation violation dispositions.  Court technology would include “business intelligence” applications that help judges and advocates access statistical information based on our operational data reflecting which dispositions – across the entire spectrum of public and private programs, alternative sanctions, available forms and conditions of supervision, through custodial incapacitation in jail or prison – has worked or not on which offenders.

Prosecutors would understand and pursue their responsibility to promote public safety and public values by participating in (and their supervisors by regulating) plea negotiation and contested sentencing processes to maximize public safety and promote public values.  Defense attorneys would recognize their responsibilities to clients to recognize and exploit any opportunities to argue to prosecutors and to judges how a client’s objectives are consistent with a disposition that best serves public safety or promotes public values.  They would also have the skills and information to contest and thereby to refine evidence and arguments offered by prosecutors to support dispositions disfavored by the defense.  Prosecutors, of course, would have corresponding skills and information to contest, and thereby to refine, defense proposals.  Those who advocate or craft sentences would be expected to have a basic command of risk and needs assessment, stages of change, and elementary criminology and psychology as they relate to effective sentencing. 

When crimes have victims, those victims are an important source of information about what is appropriate to respond to their victimization and to serve their other legitimate needs; their participation is encouraged and respected.  Victims will often be helpful in assessing an offender’s blameworthiness, as they are often in the best position to describe the nature and extent of harm caused or threatened by the offender’s crime.

Sentencing guidelines are advisory.  They incorporate risk and needs variables and assessment (as well as crime seriousness and criminal history) in proposing sentences for various cohorts of offenders.  Guidelines encourage sentences with sensitivity to offender characteristics and circumstances that make them susceptible or not to different methods of reducing their criminal behavior, and that reliably relate to the nature and extent of the risk that they will commit future crimes.
  Probation and parole officers are encouraged to keep up with and exploit the growing knowledge about what works or not on which offenders, and serve as experts in promoting dispositions by judges in probation violation hearings, and parole boards or their equivalent in parole violation proceedings.  Sentencing commissions promote the acquisition, distribution, and exploitation of research and data about what works or not on which offenders.  Commissions also develop recommendations concerning the nature and reliability of evidence and instruments as sources of proof of what works or not in the pursuit of public safety and the promotion of public values.  This function includes promoting or conducting research concerning the optimal length of prison terms in relation to the risk presented by various offenders and the likelihood that the length or condition of their incarceration will reduce or increase their recidivism after release as compared with the crime avoided during their incarceration.  The commission’s role of monitoring and reporting to policy makers the degree of compliance by judges and plea negotiators with the guidelines is seen as valuable, not in its own right, but primarily as derivative of the success of the guidelines in encouraging dispositions that best serve public safety and promote public values.  

Policy makers understand all of this, and charge commissions, fund programs and custodial resources, and prescribe categories of dispositions for offenses and offenders so as best to serve public safety and public values.  All act with the understanding that most dispositions that best serve crime reduction also promote public values, but that there are circumstances in which the promotion of public values requires a disposition different than that which serves public safety alone.  

All understand that “just deserts” in the sense of the proportional severity is at best a constraint on appropriate sentencing and therefore wholly inadequate as the sole measure of the worth of any sentence or the performance of any who advocate for or craft sentences.  All understand that presumption, ideology, and proclamation are no substitute for evidence of what works best to accomplish any purpose of sentencing.  All understand that this paradigm encompasses the entire range of crime and sentences, although it is most likely to include prison in the most serious or persistent criminal behavior, and lower levels of responses where the risk to public safety is lower.  Even as to prison, however, all understand that most offenders will eventually be released, and the extent of the risk they then represent may turn on the length of their incarceration and the nature of services and programs available to them during incarceration or as a function of “reintegration” efforts.

We measure success by our ability to reduce recidivism, to reduce crime, to serve the legitimate needs of victims, and to enhance respect for legitimate authority and the persons, property and rights of others. 

The Conversations


Prosecutors (1):  “Your approach totally misses the important reality that it is the offender who makes the choice to commit a crime.  Whatever the excuse, there are surely many citizens who share that excuse but did not choose to commit a crime.  The offender, and not the system, is totally to blame; that blame should not be diluted by notions that we are somehow responsible for the crimes the offender chooses to commit in the future.” 


Blame, like love or compassion, is not diminished by its sharing.  Of course offenders are to blame for their choices, and most do not even have an argument for mitigating that blame.  Childhood hardship, educational deficits, economic deprivation, and the like are not usually persuasive excuses (although they may mitigate blameworthiness so as to affect limits of proportionality).  Indeed, I would argue that rational sentencing system sees such circumstances as possible indications of increased risk and challenges to preventing future harm at the hands of an offender.  Reducing a sentence based on sympathy for the offender – as traditionally urged in “mitigation” – is evidence that “just deserts” is displacing responsible pursuit of public safety – provided, of course, that the sentence would otherwise be crafted to pursue public safety.


Testing this notion that the offender is solely to blame, consider how you would feel about me as the sentencing judge if I gave the offender probation instead of jail contrary to your recommendation.  Surely you would allow me to share blame with the offender should he victimize someone on probation when you think I should have had him in jail.  If my sentence were not responsibly crafted to promote public safety within the lawful choices, I submit that I should share the blame with the offender – and that the offender’s blame is not thereby diminished one iota.


It may be very comfortable to shun responsibility for processing offenders by basking in their blameworthiness, but that would be no more responsible for you as the prosecutor than for me as the sentencing judge.  The reality is that we deal primarily with people who have earned substantial blameworthiness.  We – you and I – participate in a system in which we both have important roles in determining how we deal with these people.  Through plea bargaining, after all, you affect far more sentences than I do.  What we do to them unavoidably plays out to some extent as success or failure measured by recidivism.  At the very least, what we do either does or does not prevent their next crime.  Any concerted social effort that deals with risk – whether it be dangerous animals, infectious disease, extreme weather, transportation, or criminal justice – bears responsibility for intelligent risk management however responsible the source of the risk itself may be.  FEMA’s shortcomings in dealing with Katrina are not diminished by blaming the hurricane.


You may believe that your only function is to see that punishment is imposed as a matter of moral equivalency, regardless of the outcome in terms of public safety.  It surely would be easier that way, as long as you don’t have to measure what the sentences we craft actually accomplish in terms of what moral equivalency is supposed to accomplish – which, again, I submit comes down to service to victims, preventing vigilantism or private retribution, promoting respect for legitimate authority, and enhancing respect for the persons, property, and rights of others.  You are typically in the service of a public official who in turn is responsible to the public.  The public wants crime reduction above all,
 and deviating from that objective surely diminishes our chances of accomplishing either public safety or of promoting respect for legitimate authority (or preventing vigilantism or private retribution, for that matter).


I submit that you may remain as angry as you wish at the offender – and at me if I do something you think reprehensible – but that your anger does not diminish your public obligation to pursue public safety by employing and promoting evidence-based practices in crafting sentences through plea negotiation or otherwise.  This surely includes debating what is best evidence or best practices when you disagree with the contentions of the defense or the judge.  But to whatever extent you fail to avoid the next victimization at the hands of an offender by failing responsibly to advocate for an effective sentence, in other words, when you could and should have achieved a sentence that would have prevented that new crime, you bear as much responsibility for that outcome as I do – neither of us can take any refuge in the locus of undiminished blameworthiness in the offender, or for that matter, by affixing the blame on each other.


Blaming the offender is understandable, and it is often a measure of loyalty or appropriate response to the victim.  But relying on that blame to avoid doing our best to prevent the next crime amounts to a betrayal of public trust.


Prosecutors (2):  “Proposing evidence-based dispositions to fix the defendant’s problem is not our job.  It’s the job of the defense attorney who is in the best position to obtain the requisite information from the defendant.” 


This can only be so if your job does not include protecting the public from crime.  I submit that it most certainly does include public safety; your public certainly thinks so
 and your state law probably expresses the concept in many ways.
  If your job includes public safety, advocating for the available sentence that best serves public safety is your job whether that sentence is jail or treatment or any other available disposition.  The defense attorney has obligations that may be unconnected to or contrary to public safety, so it makes no sense to pass that buck.


It is true that some of the information that may be helpful resides with the defense.  You probably have best access, however, to criminal history and information about past performance in programs or otherwise on supervision, and even in prison if you choose to access it.  You have routine contact with the world of probation and public and private programs, in part through your participation in probation violation hearings.  You probably have more directly relevant information than defense counsel, more consistent motivation (if true to your office as prosecutor), and at least as great opportunity for familiarity with the choices available to the judge.  You clearly have the same opportunity to educate yourself about what we are continuing to learn about what works or not on which kinds of offenders.


To the extent that information resident with the defense would be useful, you have a position of great leverage with which to persuade defense counsel, for example, to convince the defendant to provide a release for prior treatment data or to submit to a drug or alcohol evaluation or sex offender evaluation or any other criminogenic needs or risk assessment as part of the plea negotiation process.


Public safety is your job just as much as it is mine at sentencing – perhaps even more so.  You have probably been trained to remind the jury at trial that you represent “the people.”  To a very significant extent, that representation carries with it the obligation to serve public safety as a duty to those you represent.


Judges (1): “Do I understand that you actually propose to measure our impact on the future behavior of those we sentence?  That would be an affront to judicial independence.”

I certainly believe meaningful court performance measures must address our impact on public safety.  The reasons the National Center for State Courts identifies for crafting court performance measures reduce to these:  SEQ CHAPTER \h \r 11) to improve the accuracy of the impressions of  “court insiders” concerning what is actually going on in their courts; 2) to identify and focus on areas of greatest importance to constituents including the public; 3) to direct and encourage the creativity of staff to achieve desired outcomes; 4) to legitimatize budget requests for existing and new resources and initiatives; and 5) “to signal a court’s recognition, willingness, and ability to meet its critical institutional responsibilities as part of the third branch of government.”
  Much of this has to do with earning and maintaining public trust and confidence.
  Meaningful and honest court performance measures also serve in large part to preserve what is legitimately promoted as “judicial independence” by obviating, displacing, or at least responding to performance measures that unfairly characterize the responsibilities, functions, or work of the court, or that seek to compromise judicial impartiality for the benefit of an ideological faction of the communities we serve.  Accordingly, as a member of the Oregon Judicial Department’s Performance Measure Advisory Committee, I have promoted measures related to recidivism.
 

The notion that measuring court performance is somehow precluded by judicial independence is not just wrong – it is self-defeating.  Most members of the public would be offended by the notion that assessing judicial performance is somehow unthinkable.  Experts at public relations have urged us to drop the pitch for “independent judges” in favor of “impartial courts.”
  When “judicial independence” connotes arrogance or elitism, the reaction is exactly the same as the typical motivation for popular or legislative assaults on judicial functions.  There is nothing about judicial independence that insulates judges from performance measures; the legitimate issues are who does the measuring and what do they measure.  Part of this is easy – in a democracy, the people have the right to measure performance of all public officials.

An independent judiciary in the legitimate sense is one that can review decisions and actions of the other branches of government, including statutes, administrative decisions, and the practices of public servants and officials.  This sense of independence provides some limits on the ability of the other branches to measure some aspects of our performance, but even here, there is little doubt that the governor has every right to measure our productivity in light of our caseload in deciding whether to include additional judicial branch resources in the budget, and the legislature has every right to consider the same performance issues in evaluating that budget.  What neither can properly do is sanction a judge or court just because the result is an invalidated law, a civil judgment against an agency, or any decision that is inconvenient or unpopular.  This flows from our role in a free society – we need this measure of independence to assure the rule of law and rights of citizens.

We must, when deciding law and facts, be independent of others who might seek to affect our decisions.  That’s why we are sensitive to the distinction between administrative and substantive authority of presiding judges and trial court administrators; that’s also why we are properly skeptical of any judicial selection process that contemplates personal fundraising, promises of performance other than faithful service in office, and partisan debate of issues.


But there’s nothing wrong in a judicial selection process that assesses a judge’s skill in legal reasoning and research, trial management, or the manner in which the judge conducts a trial – including assuring fairness, treating participants with dignity and compassion, and balancing the right to be heard against the need for efficiency.  It makes sense for the governor to consider such things when nominating a judge for appointment to an appellate court, and for the public to assess them in deciding whether to vote for or support a particular judicial candidate.
  There are risks, of course, of measuring this kind of performance.  They include the possibility that a powerful litigant, or a public official from another branch, might seek to manipulate outcomes under the guise of legitimate criticism.  That is why the grounds for removal from office are limited, and the function of discipline lodged firmly in our branch of government through the judicial fitness commission, subject to ultimate review at the ballot box.


None of this suggests that judicial performance should be beyond measurement.
 Although who does the measuring and how are significant issues, we have no more right to avoid performance measure than any other public official in a free society.  There certainly is no reason the judiciary cannot measure its own performance, including judicial performance.  Appellate review of trial level decisions and judicial fitness inquiries pose no threat to “judicial independence” even if the substance of a judge’s decisions are examined.  But as long as the process does not undermine impartiality, fairness, or other core functions of the judiciary, there is no reason in a free society why judicial performance is beyond public measure.


The American Bar Association has repeatedly updated its “Guidelines for Evaluation of Judicial Performance.”  Issues of disagreement with outcomes [meaning who wins or loses] and judicial philosophy are inappropriate because judges must be free to decide the law and facts and exercise proper discretion without yielding to popular, interested, or powerful pressures.  Legitimate performance measures, on the other hand, include those that assess legal reasoning, avoidance of impropriety, clear and logical written opinions, and treating people with respect.


Surely, we must avoid undermining that component of “judicial independence” that has to do with impartiality and the uncorrupted (and incorruptible) rule of law.  

But there is another connotation of “judicial independence” that is not so pure –the connotation that does us more harm than good.  Its synonyms include “unaccountability” and “irresponsibility.”  Judicial independence in the correct sense is essential to due process, to a free society, and to the judiciary’s critical role in both.  Judicial independence in the worst sense is a woefully inadequate excuse for refusing or avoiding scrutiny, for claiming a higher threshold for public criticism than other aspects of government, or for blinding ourselves to our significant role – however limited by factors beyond our control – in choosing dispositions most likely to protect the public from future criminal behavior on the part of those we sentence.
  Denying that role does not reduce the impact that our decisions actually have on public safety.  Promoting judicial independence in the worst sense is the surest way of losing what we have of judicial independence in the correct sense.  After all, while we are busy debating whether we should adopt performance measures based on crime reduction, the press, the public, and those who would mobilize public fear and anger at crime against the judiciary already apply their own crime-related performance measures.
  We should stop yielding the field to wrong-headed measures by adopting legitimate ones to compete with them.


In the area of sentencing, by law our mission includes “protecting society”
 and “reducing criminal conduct.”
  It surely includes other functions of sentencing as well.  All functions of sentencing fit each of the five reasons for performance measures listed by the National Center for State Courts.  The performance measure effort cannot adequately serve these purposes without performance measures that address the impact of sentencing on public safety.  We certainly should care about the accuracy of our impressions about how our sentencing choices play out (reason number one): those outcomes are unavoidably among the “areas of greatest importance to constituents including the public” 
 (reason number two); measurement could encourage creativity to achieve the desired outcomes (reason number three); measurement should assist in supporting budget requests for resources that would help us achieve better public safety outcomes (reason number four); and public safety performance measures would surely signal our recognition and willingness to meet a critical institutional responsibility (reason number five).  Any effort to enhance public trust and confidence with performance measures is doomed from the outset if we continue to ignore public safety.  Moreover, our performance measures based on public safety would surely be more likely to protect an appropriate judicial function than the external prevailing performance measures that have led to dramatic restrictions on judicial sentencing discretion.


Although some judges are understandably fearful of measurements that might suggest their responsibility for a high profile recidivist crime, public records in most states make it a relatively simple matter for any reporter to find out who last sentenced the perpetrator of a new and heinous crime.  I suppose accepting responsibility for best efforts to prevent future crimes by those we sentence in addition to the responsibility that already often exists as a matter of mere causation – some crimes surely occur because we failed to pursue the best sentence in the past, at least in a “but for” sense – might draw more public attention to our role in public safety.  Allowing that possibility to prevent scrutiny hardly seems an honorable response to our public duty.  Does it come down to allowing victimizations to occur because of our fear of criticism?  No judge I have met would knowingly make that trade – judges overwhelmingly hope to make the world a better place through their decisions, and surely hope to protect public safety, families, children, and public welfare in general.  But if, as I suspect, disavowing accountability for public safety outcomes significantly reduces our vigor and responsibility in pursuing better outcomes, others could make the case that we are placing self-interest ahead of public welfare.


Judges (2): “Even if measuring our impact on public safety can be reconciled with judicial independence, it would still be unfair to measure our impact on public safety and blame us – as we surely will be blamed – for bad outcomes because we have so little control over plea bargaining, probation and corrections, the offender’s past, and the resources that may be necessary to respond to the offender’s deficits – let alone the economy that may determine whether the offender can obtain treatment or employment.  Our sentences have little likelihood of changing the outcome anyway.”


There are indeed many causes other than our sentencing decisions that will contribute to the offender’s future behavior.  That we do not control the factors that first brought the offender to us is certainly true.  It is also true that we do not have the power to create sufficient resources with which to address the risk an offender represents, because we don’t build or run jails or prisons and we do not fund or run treatment programs or sanctions maintained as alternatives to incarceration.  But this argument does not work any better for us than it does for the probation, corrections, law enforcement, and treatment communities.  Many of them measure the impact that they have on those whose lives they touch – at least in part by tracking new criminal activity.
  None of these criminal justice partners have any more control over the origins of offenders’ criminal behavior or the relevant budgets than we have – indeed, we are often one of their uncontrollable variables – yet at least in part they measure and are measured by their impact on criminal behavior.


Even though we have little
 or nothing to do with the circumstances or choices in an offender’s life that led to crime, even though we do not control the extent and nature of dispositional resources at our disposal, and even though we cannot control all the influences in the offender’s future, the sentencing choices we make will have an outcome – in light of all that or in spite of it – and we have the responsibility under our public mission to exercise best efforts within applicable constraints to make that outcome as favorable as possible.  Of course it is a challenge, but that is no excuse for not making the effort.
  Not making the effort ensures two things: first that our successes are accidents, and second that we will do a worse job than if we made a responsible effort to perform that job well.  And since I expect you agree that we are already blamed – fairly or not – for bad outcomes that people can link to us, surely increasing our failure rate increases the occasion for blame.  Avoiding accountability is not a rational answer to blame, as blame already attaches.

The notion that other factors contribute to success or failure affords no immunity from performance measures to others in our society.  Sales personnel do not escape measurement because they have no control over factors that contribute to their fate that are well beyond their control, such as product quality and supply, competitors’ products, changes in consumer tastes, or even cost or financing changes.  There is no significant business or governmental function outside the judiciary that succeeds in asserting lack of control over all variables as a defense against performance measurement.  Investment bankers, farmers, industrialists, meteorologists, epidemiologists, the military, teachers, public relations firms, sports coaches, and managers of almost all that is managed – all are held up to performance measurement in one form or another.  So are we – many purport to assess our performance in one way or another, whether it be by voting for judges, judicial salary increases, court funding, or ballot measures that limit our discretion.

And, of course, we regularly measure the performance of our probationers even though they, too, rarely have complete control over the factors that contribute to their success.  Most have no more control over their deficits than we have, and they must also deal with the job market, prices, transportation, housing, and, frequently, addiction.  Judges do not properly accept multiple causation as an excuse from scrutiny, but attempt to focus on what choices the probationer actually had under all the circumstances, and to assess compliance and the willfulness of any noncompliance in that light.  Similarly, I am not proposing that we have strict liability for outcomes we cannot control – only that we be accountable for making best efforts to contribute to a favorable outcome under the circumstances presented to us.  But the indicator necessarily includes recidivism, just as the probationer’s measure necessarily includes compliance with the terms of probation.


The notion that legislative limits and plea bargains provide reasons for immunity from assessment is equally unpersuasive.  The legal limits of our choices are not different in any relevant way from the limits facing all of the other activities that have embraced or accepted performance measures.  The law provides us with tremendous discretion in spite of mandatory sentences and guideline limits.  Even in “mandatory” guideline states, we have explicit discretion within ranges, broad discretion over terms of probation when probation is available, a meaningful though qualified discretion to depart from prison to probation, probation to prison, or upward or downward in the duration of either.  Even with mandatory minimum sentences, we may have enormous discretion over concurrent or consecutive sentencing.


Judges vary in the comfort with which they deviate from plea bargains.  The institutional pressure is to adhere to recommendations at least often enough to continue to encourage plea bargains, but the social and legal obligation for the sentence is still ours.  As a matter of law, we are not bound by the sentence recommendation in a plea agreement; absent a “contract plea” the agreed sentence is only a recommendation; and even plea contracts do not relieve us of the responsibility for the sentence – which is why we always have the obligation to review and the right to reject plea contracts.  Yes, prosecutors sometimes have most of the cards and can force both judge and defense attorney to agree to a result, sometimes because a draconian law gives only the prosecutor the power to avoid a severe sentence.  A major purpose of performance measures is to encourage us in the direction of better outcomes.  To the extent that plea bargains direct us away from best efforts at public safety, they are an argument for performance measures that would encourage us to assume and assert our responsibility to redirect plea bargaining towards sentences that serve public safety.  Plea bargains provide no reason to resist public-safety oriented performance measures; at worst, they are part of the business-as-usual that performance measures are intended to encourage us to improve.


At the very least, we can and should encourage prosecutors to inject public safety variables into their plea discussions; we can and we should query counsel as to how the recommended disposition serves public safety or any other legitimate social purpose, and the reasons for any compromise.


The notion that we have little impact on the outcome is at best self-fulfilling.  If we do not believe we can change anything and therefore direct no responsible effort at reducing the likelihood that the offender will offend again, it is unlikely in the extreme that we will obtain optimum success in that effort.  That outcomes do not improve when we make no attempt at improvement hardly proves that we cannot improve outcomes by trying responsibly to do so.


Just by way of example, consider the swath of offenders subject to Douglas Marlowe’s research, described in part by his contribution to this issue of the Chapman Law Review.  I submit that he has demonstrated overwhelmingly
 that assessing the risk and needs of offenders in the criminal justice system
 with major addiction problems is absolutely critical to crafting the response that is most likely to divert them from crime.  Focusing on treatment is most likely to work on some, while substantial sanctions work best on the others – and missing which is which is at the very least likely to reduce our success.


Lest it be argued that Dr. Marlowe’s observations are limited in their value to crimes related to addiction, I suggest an exercise.  The Oregon Judicial Department’s on-line Criminal Bench Book includes some thirty pages of practical suggestions for issues judges might explore to maximize the success of sentences to achieve any intended goals.
 The suggestions are not limited to “treatment” sentences, but include custodial sentences as well.  The exercise is to read those pages and then consider whether judges who make such inquiries (or encourage counsel to supply such information) are more likely to succeed in reducing offenders’ criminal behavior than judges who make no such inquiries.  If the exercise does not persuade the reader, I have at least exposed the reader to a new resource.


The literature is full of evidence that how we choose to respond to a wide swath of offenders and offenses dramatically affects our chances of success.
  Claiming we have no opportunity to impact offenders’ future behavior with our sentencing choices is a wholly unpersuasive argument that we have no responsibility for that behavior.


To be sure, optimal performance measurement should reflect and illustrate to all who care how varying risks among our offenders, and the limitation of resources, impact our ability to accomplish our public safety mission.  Ideal performance measurement should also reflect the variety of roles other than ours that affect outcomes.  But none of these considerations justify forgoing performance measurement.


Judges (3): “It is not our job to protect the public.  Courts were established to administer justice, not to reduce harm or protect the public or insure public safety.  We do not need courts to accomplish those aims. The police, probation and corrections do that.”


Although this is as atypical a view as any I discuss,
 it represents the views of some judges who regularly impose sentences on the many offenders who flow through the criminal justice system, often repeatedly, charged with low or moderate severity crimes.  That some judges believe our job does not include promoting public safety when we sentence offenders would be shocking to most members of the public.
  Violating public expectations is hardly a path to public trust and confidence in the courts.  Worse, still in its own right, as well as in its impact on public trust and confidence, is the reality that a judge who believes our job does not include public safety is likely not to make the rigorous effort necessary to achieve sentences that best serve public safety, and therefore likely to impose sentences that fail to prevent the crimes that such an effort would prevent.  In other words, as with the misconception that we do not in fact affect public safety with our sentencing choices, the notion that public safety is not our job results in avoidable victimizations.


Of course there are many judicial functions of critical importance to the social order that have nothing to do with crime reduction, such as ensuring the fair resolution of civil disputes and the enforcement of rights of litigants and citizens.  Some roles may even work the other way – as when we release an offender when there is no lawful basis for his retention, suppress unconstitutionally obtained evidence, or preside over a trial that results in acquittal of a defendant who is in fact guilty because the prosecution’s evidence did not rise to the level of proof beyond a reasonable doubt in the eyes of a jury. 


If we had to choose between serving public safety and protecting impartiality and rights in dispute resolution, I’d choose the latter hands down. 


But no one is suggesting that we craft a performance measure that is based on the recidivism of offenders we release, acquit, or do not sentence – anymore than that of litigants who contest civil or probate matters.  Public safety impact is not our focus while presiding over trials or hearing motions in criminal cases (other than motions for release of a defendant pretrial).  Fairness obligations continue into sentencing, probation, and juvenile disposition hearings, but they no longer displace public safety as a major ingredient of our public responsibility. 


It is also clear that we should select key performance measures rather than attempt to promulgate an indicator for every function we have.  So the significant question is where, if at all, does reducing criminal behavior fit in our mission, in our fundamental obligations to those we serve.  The clear answer is provided by the laws of most states that are based on the 1962 Model Penal Code, which includes preventing crime as a purpose of sentencing.
  California law surely includes this purpose.
  Oregon has articulated “safety of society” as a constitutional purpose of sentencing,
 which also populates statutes
 and mission-related publications
 of the Oregon Judicial Department.


As to the connection of other players, of course the police have an important role in protecting public safety, as do probation and corrections agencies.  But when police activities are insufficient to prevent crime, the next step is detecting crime, apprehending perpetrators, and gathering evidence to support prosecutions.  Upon a conviction, the police role is complete, and the responsibility of the sentencing authority – judges – is fully operative.  Yes, jail, prison, and supervision authorities have critical roles in managing the risk and affecting the future behavior of offenders who are convicted of crime.  But neither set of responsibilities – before or after conviction – alters the reality that our role as sentencing judges is often critical in determining which of those agencies will be responsible for the offender.  We commonly determine whether to choose jail or prison on the one hand or probation on the other, and if the latter, whether to specify or alter conditions of probation to include treatment, alternative sanctions, or other conditions that may well affect the offenders’ future criminal behavior.
  Similarly, we often decide what to do with an offender upon finding a willful violation of probation.  These choices are equally likely to affect the probability that the offender will or will not commit a future crime.


As a matter of right and wrong and as a matter of law at least in most jurisdictions, of course public safety is part of our job when we are tasked with selecting a sentence.  Denial – as with denial by those we sentence – is at best a barrier to success and at worst a likely path to victimizations we could and should have prevented.  

Judges (4): “I’ve been sentencing offenders for years, and I know that no one is going to change unless they are ready to change.  Until an offender is ready, my only option is to mete out punishment appropriate to the crime.  Besides, compelling treatment never works.”


Another facile excuse from responsibility, this mantra excuses all responsibility for reforming the behavior of all but the small category of offenders who talk the talk of readiness for change.  There are certainly many offenders who use the opportunity of allocution at sentencing
 to speak of turning “over a new leaf” and of being “too old” to continue their criminal behaviors.  Skillful sentencing, of course, requires the ability to distinguish the sincere from the calculating profession of an interest in change, but it hardly stops with sentencing carefully those who are genuinely “ready to change.”


We sentence offenders by the thousands who have little or no insight into their deficits or their responsibility for their behaviors.  The sentence we impose on these typical offenders inherently has some outcome in the sense that it either does or does not prevent the next crime by that offender
 – whether or not that offender is in the “contemplative” stage of change
 in which the notion that change is necessary finally dawns on an offender.  Even if all we can do is move an offender along the “stage of change” continuum, sentencing is an opportunity to reduce harm in the community affected by that offender’s behavior – an opportunity that is squandered if we dismiss it as hopeless.


For all offenders who represent risk to the community, whether or not an offender is “ready” is simply part of a responsible analysis of how to reduce the risk posed by that offender.  Demonstrably, the wrong choice in sentencing can result in a change for the worse, as when our impact is to increase an offender’s recidivism.
  What level of supervision, what terms of probation, and what lengths and conditions of incarceration we establish by our sentence are all factors that may have a substantial bearing on the offender’s future behavior.


The notion that treatment cannot work if it is coerced is a similar excuse for avoiding the challenge of sentencing for public safety.  As applied to offenders with substance abuse issues – a common subject of this fallacy – responsible study has revealed that mandated treatment is as effective as “voluntary” treatment, or more so.
  
As to any offender, neither an absence of readiness for change nor the inherently coercive nature of sentencing alters the fact that our choices matter in terms of public safety;
 neither affords any excuse for making those choices as if they did not matter.


Organized Crime Victims: “‘Evidence-base practices,’ like the programs and treatment urged by its proponents, is really just an excuse for avoiding full accountability for the crimes offenders commit.  Treatment does not work, being tough on crime does.”


Some factions in the criminal justice debates dismiss such pronouncements as these as mindless rants generated by ideology fueled by anger.  Victims of heinous crime, particularly those who have lost a loved one to violent predation, are often understandably angry, and understandably suspicious of a system that may well have repeatedly processed the offender who brought tragedy to their lives without preventing that tragedy.  It may be that we had no chance of preventing that tragedy, but it may also well be that in previous sentencings we passed up an opportunity to prevent it.  Surely, victims of crimes we could have prevented with a smarter and available sentence we chose not to use have every right to be angry.


And for many years before and after the “nothing works” era began in the 1970s,
 we have used treatment programs as the routine response to common crimes without any serious attempt at determining whether those programs actually do anything to reduce the offender’s criminal behavior.  And the mammoth study undertaken in 1996 and generally known as the “Maryland Study” concluded that very few of the many programs studied worked at all on anyone.
 


Finally, by enabling the fallacy that “just deserts” alone is a sufficient measure of sentencing performance, we have fueled the enormously dangerous myth that severity and public safety are directly proportional.
 Surely the legislative tendency to respond to the public safety focus de jour by increasing punishments corroborates this notion.


Since recidivism rates continue at unacceptably high levels,
 victims have good reason to distrust “programs,” to be suspicious of our command of science, and to conclude that recidivism is the result of our failure to be “tough on crime.”


Academia, for its part, certainly seems to pay much more attention to developing alternatives to traditional punishment, establishing effective modalities of treatment, and reporting on the extent to which incarceration increases recidivism after release than it does to the amount of crime prevented during incarceration.  The few exceptions – authored by some who arguably delight in going against dominant trends – tend to prove the rule: academia generally wants to support treatment, alternatives, and programs rather than punitive responses to crime.
  Academia also generates some fairly specious objections to the use of incarceration as a means of accomplishing public safety.
 


Mainstream sentencing, then, has little credibility with which to dispute the charge of ineffective sentencing.  This does not mean that “evidence-based sentencing” is inherently defectively lenient, that programs never work, or that the answer to crime is always increased severity.


There are answers to this victims’ critique.  First, what is “tough on crime” is that which reduces crime.  Whether or not being “tough” on the offender is the best route, or even a plausible route, to success depends on many factors which we are fully capable of assessing – should we make the effort.  As noted, Dr. Marlowe has persuasively demonstrated that tough sanctions work on some but not others of the criminal justice population for whom addiction is closely linked to criminal behavior.
  Risk and needs assessment instruments must be vetted vigorously, but the answer to our limitations in “predicting human behavior” is not to abandon the effort in favor of the ancient and dysfunctional liturgy that “just punishment” is a matter of moral equivalency that is properly entrusted to the intractable judicial wisdom that has spawned such ineffective sentencing.  The answer is that doing our best to manage risk is far more fair to all involved, far more likely of success, and far more rational than the essence of mainstream sentencing.


The answer to the sloppiness with which we assign offenders to programs is to insist that they are indeed based on evidence and that they actually reduce their graduate’s recidivism.  And the answer to the charge of bias in favor of “programs” is not to abandon evidence-based practices, but to insist that they be free of the distortion of ideology and that they extend across the entire range of sentencing, including the “public values” components when those components are not adequately served by sentences responsibly crafted to serve public safety.  This of course includes the responsible use of custodial dispositions when they are most consistent with public safety – we cannot expect to have anyone’s trust if we continue to ignore the public’s expectation that taxpayers pay for prisons and for corrections in hopes we will use them to provide public safety.


In short, the victims’ critique subject of this section is most productively viewed not as misdirected anger, but as a challenge to our science, to our performance in pursuit of public safety and public values, to our willingness to adhere to responsible empiricism in allocating custody as well as treatment resources, and to our ability to earn and maintain the trust that mainstream sentencing regularly forfeits by its tolerance of unacceptable sentencing outcomes.  We need to demonstrate that “tough on crime” can play out through rational and rigorous pursuit of public safety with all of the tools at our disposal.  When we do that, we will be in a position to demonstrate that for some offenders, but not others, lesser sanctions are more likely to prevent them from victimizing again than the sentence we would choose based on undifferentiated anger or “just deserts” without evidence-based analysis.


Defense counsel (1): “If you get judges to focus on public safety, they will just lock people up longer, because jails and prisons are the easy answer to crime reduction in the short run.  It sounds like you’ve just created new propaganda for the ‘law and order’ movement.”

As many of your colleagues appreciate, from a defense perspective the status quo is hardly worth defending against evidence-based practices.  Our existing sentencing culture has produced the highest incarceration rates in the world.
  Being smart – with your help as an informed and persuasive advocate when your client’s interests coincide with an evidence-based outcome – is most likely to reduce the harm we inflict on most offenders while helping us achieve the best outcome in terms of public safety.  Yes, some of your clients should be locked up longer under what I describe as an ideal system, but most of the others, I suspect, will be better served on their terms and ours than at present.


As mentioned, for many of the offenders we see for nonviolent crime, longer periods of incarceration are likely to make their behavior worse in the long run,
 and the approach I advocate would send them to dispositions actually likely to work on them by addressing their criminogenic needs.  Most of your clients are likely to receive shorter jail terms than under the present paradigm (in large part because longer periods seem to disrupt employment, housing, and relationships and thereby degrade rather than improve behavior
).  When we send them to programs, those programs are likely to be proven effective on some offenders, and your clients will only be sent where we have reason to expect them to benefit from the assignment.  Most importantly, we expect that your clients will be less likely than under the present paradigm to return to the criminal justice system with a new charge – and a corresponding occasion, if convicted, on which to be sentenced.  We will be less likely than we are now to send them to programs that do no good for anyone or that do not do any good for them.


Virginia’s foray into risk assessment is an example that should give you some comfort.  It began with an effort to validate a risk assessment that would identify the truly high risk sex offenders in the criminal justice population so as to provide for longer terms in prison.  But the effort inspired so much confidence that the Virginia legislature directed the use of risk assessment to divert 25 percent of lower risk offenders from prison, with the result that some 1600 persons who otherwise would have been imprisoned were not – with no increase (and perhaps some decrease) in the recidivism of the affected offenders.
  It makes no sense to defend the status quo of ordered “just deserts,” which has accomplished the highest imprison rate in the world, against a rational system of prison bed allocation.


Those of your clients who are accused of violent crime will still enjoy the right to enforce all applicable criminal procedure rights, including those concerning the state’s seizure and presentation of evidence, and the burden of proof beyond a reasonable doubt.  

To the extent that the state offers sentencing enhancement facts, you will be able to assert your client’s right to jury trial and to proof beyond a reasonable doubt.
  The changes I promote have no bearing on your ability to defend your client on the issues of guilt and any sentence enhancement facts, or to resist a harsh sentence based on proportionality.


As for your clients who will be facing a prison sentence, you will have an opportunity to insist that we would be serving public safety or some other demonstrable social purpose before we deprive them of freedom.  I would hope that to be an improvement from the defense perspective, as compared with a system that regularly sends some offenders to prison without serving any purpose other than maintaining the façade that “just deserts” can justify imprisonment with no accountability for actually accomplishing any social purpose.  I would expect that your main ally in resisting long prison sentences would remain, as it is now, budgetary constraints.  But the change I pursue would have some other impacts.  First, the length of prison terms and the conditions of imprisonment (primarily the programs, services, and “reintegration” resources) would be evidence-based to accomplish the best long-term results in terms of public safety.  I would expect that to reduce the length and hardship of many prison sentences.  On the other hand, the most dangerous and least corrigible of offenders would be imprisoned longer than many of them are now – up to the maximum dictated by principles of proportionality – because wiser use of prison would certainly lock some offenders up for longer periods than they now serve because public safety is now severely compromised as a component in determining the length of prison terms.


Overall, the changes I advocate would benefit rather than burden most of your clients unless you specialize in the most dangerous offenders and those that are least susceptible to rehabilitation.  You still have your critical role to perform in maintaining the standards of fairness and reliability that validate a criminal justice system in a free and democratic society.  You will continue to serve society by a performing quality assurance role in prosecutions and sentencing proceedings.  You will also by your advocacy improve the precision, fairness, and wisdom of sentencing choices.  But there will be those among your clients who end up in prison for many years or permanently.  At least under my proposal we have some assurance that those are the ones who should.


Finally, you may have accepted by now business as usual that includes the prosecution’s ability to gain tremendous leverage by charging crimes that carry mandatory minimum sentencing provisions.  These often put you in the position of advising a client you think should otherwise go to trial to take a deal to avoid the risk of a draconian outcome even though the result is a longer prison sentence than you think serves any useful purpose.  And, when you lose such a trial because your client declines the offer or never gets the choice, you and the sentencing judge generally have no ability to avoid what may be a draconian result.
  Those sentencing provisions are a reaction to the criminal justice system’s dismal performance in achieving public safety.  They operate by depriving sentencing judges of the discretion to recognize offenders for whom a different sentence would best serve public safety.  Under my proposed paradigm, judges would earn back the discretion we’ve lost by accepting accountability for public safety outcomes and by proving that we are able to do a better job than these clumsy measures at recognizing when lengthy imprisonment is the correct outcome and when it is not.  Under my system, you would not find your clients as pressured to forego trial, and you would have an opportunity to invite the exercise of judicial discretion along a far broader spectrum than that now available for the crimes subject to mandatory minimum sentence provisions.


In short, you and most of your clients have far more to gain than to lose from the approach I propose; those who would lose are those who need to be locked up to prevent them from brutally victimizing our fellow citizens – many of whom are also your potential clients.


Defense counsel (2): “Risk assessment is unfair because it is so flawed as to be wrong more often than it is right; no one can reliably predict human behavior; it is discriminatory because it relies on variables the offender cannot change; and it violates notions of due process by using preventive detention to punish offenders for future crimes.”

This bizarre argument invokes science, equal treatment, and due process to defend a status quo – mainstream sentencing based on “just deserts” – that in comparison with responsibly vetted and deployed risk assessment is far more haphazard, disproportionately oppressive to minorities, and irrationally productive of brutality with no social benefit.  At least the proponents of retribution who celebrate punishment for its own sake achieve a cloistered consistency.  Those among defense counsel (and academia) who assail risk assessment from what they assume to be a progressive perspective, in contrast, achieve the height of irony while serving precisely the opposite objectives of those they purport to pursue.


Despite its flaws, risk assessment is generally far superior to the “clinical judgment” by which judges and prosecutors otherwise assess risk.
  The latter is “notoriously imperfect,”
 and has resulted in imprisonment of “whole categories” of offenders “without adequate policy justification.”


The misdirection that using risk assessment to allocate correctional resources is “preventive detention” or “punishment for future crime” is understandable in a system that assumes the purpose of sentencing is “punishment” in the punitive sense.  If imposing a punitive impact on the offender were the only function of sentencing and an end in itself rather than a means to some social purpose purportedly served by that impact, if the purpose of prison were punishment and not public safety, then these critiques would have at least logical merit.  If prison were punishment and not a mechanism of incapacitation, then using it in light of the risk of future crime would – by definition – be “punishment” for that future crime, and it would – by definition – be misused for a purpose other than punishment, detention to prevent that future crime.


But outside the small but irrational circle of those who favor punishment as an end in itself regardless of the social consequences and those who favor ordered “just deserts” as the only alternative to excessive incarceration, the public and policy makers well understand that the purpose of prisons is to protect society from harm at the hands of those imprisoned.  Once it is conceded – as it must logically be conceded – that the function of prison is public safety, it necessarily follows that imprisonment as a lawful and not disproportional response to a crime already committed is neither “preventive detention” nor “punishment” for some future crime.  It is the deployment of a correctional resource in pursuit of legitimate public purposes.


For that pursuit to have any hope of success or any claim for responsible performance, risk assessment must be among the tools by which we allocate prison (and jail) beds.  Of course we must do our best to continue to improve  risk assessment instruments, because of the enormous stakes for offenders, community safety, and taxpayers.  Foregoing risk assessment ensures that we compromise all of those interests – by sending the wrong offenders to prison or to noncustodial sanctions, by sending offenders to prison for the wrong length of time, and by failing to give due consideration to the conditions of custodial dispositions.  As noted, the result would include squandered resources, avoidable victimizations, unnecessary brutalization, and the multiplier effect on the public fisc and both victims and offenders of accelerated cycles of recidivism.


What we obviously should be doing when we exercise sentencing choices – at the policy level and in individual sentencing decisions – is responsibly managing risk.  Most of the people we sentence – by far – will remain in or return to their communities.  Within the constraints of law, resource, and priority, responsibility to our public mission requires that we give great weight to how our sentencing choices affect the risk that they will do harm in the future.  And that future includes the period during which they are subject to our sentence and the future beyond that period.  Yes, risk assessment contemplates the risk of harm the offender might perpetrate in the future.  Of course we must use our best efforts, best science, and best instruments to manage that risk:

The revolutionary idea that defines the boundary between modern times and the past is the mastery of risk:  the notion that the future is more than a whim of the gods and that men and women are not passive before nature.


Almost every important and organized human activity in modern society exploits some measure of risk assessment in the prediction of human behavior.  

In engineering, medicine, science, finance, business, and even in government, decisions that touch everyone’s life are now made in accordance with disciplined procedures that far outperform the seat-of-the pants methods of the past.  Many catastrophic errors of judgment are thus either avoided, or else their consequences are muted.


Before trial and after sentencing, offenders in many jurisdictions are accordingly already subject to decisions driven by instruments designed to assess the risk those offenders represent.  Pretrial release instruments determine whether and under what conditions many offenders are released pending trial.  Risk and needs assessment protocols often determine what level of supervision will be applied to those convicted after trial and placed on formal probation, and under what conditions and with what programs, if any, they are incarcerated if sent to prison.
  Yet at the moment of sentencing, almost never
 is risk or needs assessment part of anyone’s approach to crafting the sentence.  Ironically, the sentence may be the strongest ingredient in determining the risk that the offender will represent to society during and after serving that sentence.  That is why most judges, at least in my jurisdiction,
 would welcome the availability of risk assessment for sentencing all crimes.


I suspect that the absence of risk assessment from most sentencings is primarily the product of our refusal to accept the notion that jail and prisons beds ought to be allocated to protect public safety,
so the arguments subject of this “conversation” rarely get serious attention outside cloistered academia.  In any event, their only merit is to the effect that we must be rigorous in improving risk assessment and we must never use it entirely to eclipse clinical judgment.  In all other respects, these arguments are profoundly flawed.


Once we acknowledge that the primary mission of sentencing is managing the risk that offenders represent (by reducing or containing it), it is obvious that the “false positive” and “punishment for future crime” voices are howling at the wrong moon.  Assume otherwise similar offenders who committed identical criminal assaults are accurately distinguished in risk of producing future harm as low (1 percent risk) and moderate (30 percent risk).  Using an otherwise lawful custodial disposition for the moderate risk offender and community-based supervision for the low risk offender based on that disparity in risk is a wholly rational allocation of correctional resources.  Although opponents of risk assessment would argue that there are seven “false positives” for every three “true positives” implied by the custodial disposition, that argument is simply nonsense:  the disposition is an entirely proper allocation of prison resources based upon a true thirty-fold disparity in risk.  Assigning a 30 percent risk of  violent recidivism, for example, may be absolutely accurate even though that would mean, for example, that for every three violent recidivist crimes that would occur but for imprisonment, there would be seven that would not occur with or without imprisonment.
  Similarly, that the disposition is lawfully available as a result of the offender’s conviction for a crime that has already been committed does not change by labeling the disposition a “punishment for a future crime.”


“Preventive detention” is fair in a literal sense when we determine the length of a prison term (or choose prison over some less incapacitative sentence) based on risk of harm.  We are doing what we should be doing with prison resources – using incapacitation to prevent harm that is substantially likely to occur on the outside.  After all, if the only purpose of prison is punishment, caning would be cheaper, less burdened with collateral consequences, and probably more effective as a punitive measure while being more humane in the long run than typical imprisonment.

But there is no impropriety if the sentence is lawful and the risk accurately assessed, particularly if the choice is otherwise consistent with best efforts at harm reduction.  Those who coined “preventive detention” did not choose the slogan for its literal meaning, but rather for its sinister connotation and vague allusion to totalitarian examples of detention without trial.  Those connotations do not properly apply when the incapacitation is the rational and carefully crafted choice among lawful sentencing dispositions after a fair trial results in a conviction of a crime for which imprisonment is not disproportionately severe.


The “due process” part of this dispute carries some irony when the argument emanates from defense counsel.  Sentencing is the one occasion
 on which your client will dependably have your representation in challenging the accuracy of risk assessment and its assumptions.  Before trial, on probation or parole, and in custody as a result of sentencing, risk assessment is likely to be a strong determinant of your client’s fate without your participation.  You should indeed have the ability at sentencing to know the results and the assumptions of the assessment and to subpoena and cross-examine any expert who administered or created the instrument if there is any dispute.  Most commonly, you may provide quality assurance on such issues as whether the variables assumed by the assessment actually apply to the offender – just as when you challenge a criminal history or other aspects of a pre-sentence investigation.  Your job is to insist on fairness and accuracy to the extent that accuracy is consistent with your client’s objectives, and I agree that you should have the corresponding notice and opportunity to be heard.  But due process otherwise affords no persuasive argument against risk assessment as a component of sentencing.


What is left is essentially an equal protection notion challenging disparate treatment, particularly when based on “static” factors such as gender, age at first entry into the criminal justice system,
 and ethnicity.  There is some irony here, too, but also some legitimate content.  The legitimate content is that we need not and should not increase the severity of a sentence based on the membership of the offender in any protected class.  The irony is that disparate treatment analysis ultimately seeks to treat like persons alike under similar circumstances, while this set of objections complains that we should ignore differences among offenders that empirically matter in selecting the best disposition.  Discrimination in the generic sense is simply making choices; it is the hallmark of intelligent life, and properly earns a negative connotation only when it is oppressive and morally corrupt for some reason external to logical analysis of cause and effect.  We make distinctions based on age and gender in many applications that are hardly inappropriate.  When it turns out that a modality of treatment or counseling for addiction, domestic violence, or parenting education, depends for its success on such distinctions, nothing requires that we ignore that difference any more than we should ignore the genetic and gender variations in the diagnosis and treatment of disease.


In my jurisdiction, we have programs that target youth at risk for African American gang membership, Native Americans in need of addiction services, women in recovery, sexual minority teenagers in crisis, and so on.  Surely there is no impropriety in assessing how well these programs serve their intended clientele (measured largely by impact on recidivism), nor in sending members of their target population to them when that disposition indeed carries the best chance of success.


Our local sentencing support tools
 optionally include ethnicity in defining a “similar offender” cohort for two reasons.  First, to whatever extent a minority offender has a criminal history that is exaggerated by racism in the criminal justice system, allowing the user to compare offenders of a similar ethnicity helps avoid exacerbating that racism by ignoring the exaggeration.
  Second, as noted, we need the ability to test the effectiveness of programs that claim to be uniquely suitable for a particular minority population.  As long as noting ethnicity (or other protected class variables) serves beneficial purposes for the offender, or merely improves public safety outcomes without increasing severity, a rational system does not blind itself to such variables.


Defense counsel (3): “It’s not our job to come up with the best way to reform or punish the offender; our job is to obtain the most lenient and convenient disposition from the offender’s point of view.  Let the prosecutor or the probation officer come up with suggestions – we’re not social workers.  Besides, the criminological and psychological material you cite is beyond the training of lawyers.”


Of course your ethical obligation is to serve your client’s wishes “zealously within the bounds of the law.”
  Subject to some limits that do not affect this analysis, you are to represent your client’s wishes with diligence and competence.
  These standards, whether imposed as a matter of legal ethics, the law of negligence, or an accused’s right to the effective assistance of counsel, require that an attorney be thoroughly familiar with the facts that relate to a client’s case as well as with the law.
 

Notably, none of these obligations is qualified by the concept that you are only responsible for the law. One of the great perks of our profession – yours and mine – is that we may be called upon to deal competently with an enormous range of disciplines and factual scenarios.  Clearly, your obligations extend to the facts as well.  It immediately follows that your duty is to obtain sufficient command of the relevant facts to serve your client, even if only by recognizing when you need to consult with and understand a subject matter expert.  Thus, lawyers who represent clients in cases involving issues of medical causation and care, engineering, product design, technology, or bottled water quality must develop sufficient familiarity with the subject matter to provide adequate representation.  Otherwise, they would violate ethical, tort, or, in criminal cases, constitutional standards.
  In a criminal case, this set of duties obviously extends on occasion to the competence necessary to recognize and effectively to dispute psychiatric and psychological issues relevant to defenses – contemplated or asserted – based on mental state, as well as issues that may arise as to a defendant’s competence to stand trial.


Your duties to your client extend throughout the scope of your representation of your client.  If you represent your client during plea bargaining, those duties apply; if you represent your client at sentencing, those duties apply.  You or many of your colleagues have already represented clients at dangerous offender proceedings, capital sentencing hearings, or sentencing trials resulting from Blakely v. Washington.
  Of course your obligation in these proceedings is to be competent to handle the issues that arise around propensity for future harm – including risk and needs assessment – and, where relevant, the actual availability of programs and the consequences of imprisonment related to the matters that are or may become relevant to a judge’s choice (or a jury’s enhancement fact determination).  I know of no basis to dispute that in such proceedings your obligations of adequate comprehension and preparation apply.


Even in the mainstream sentencing hearing, your duties seem clear enough to me.  Absolutely, you have no duty to advance or support a disposition that your client disfavors, but your effectiveness in overcoming a disfavored outcome proposed by the state or the judge will often depend on your familiarity with what programs are available, to whom, and on whom they do and do not work.  A recent
 example from my courtroom:  I convicted a repeat drunk driver of felony driving while suspended in a court trial. He had just completed a post-prison supervision for negligent (vehicular) homicide when a bartender summoned the police to keep him from staggering into his pickup for the drive home.  I announced that the best public safety result would be to impose the available upward departure
 to the full five year prison sentence that represented the maximum upward  departure under our sentencing guidelines.  I explained that with a recommendation for “alternative incarceration program,” the defendant would remain most of the five years in custody unless he successfully completed our prison’s highly validated intense addiction treatment program – in which case he would earn himself an earlier release with appropriate reintegration and transition programming and supervision.


At this hearing, however, the defense attorney did his job well.  He produced good evidence that his client had been actively engaged in treatment programs, understood his need for change, and was able through the Veterans’ Administration to obtain the needed inpatient treatment and aftercare.  That was good news, of course, but what about the substantial risk of relapse – shouldn’t he be in custody where a relapse would be far less likely to be fatal, and couldn’t he obtain the benefit of treatment while also being prevented from doing the harm relapse might well represent?  Even the expert on addiction and treatment who testified by telephone conceded that the defendant’s chances of success were “guarded.”  Prepared for my question, the defense attorney called an expert researcher from our Department of Corrections,
 who explained that even with a negligent homicide and five prior DUIs under his belt, the defendant’s risk score under the instrument in place rendered him far too low to have any reasonable likelihood of receiving the intense alcohol treatment I had in mind.  Worse, ballot measures competing at our upcoming general election for adding many prison beds or an enormous amount of prison beds would, if either passed, probably lower his chances of gaining admission to the program in prison even further.


Through his willingness to educate himself, prepare, and advocate for his client, the defense attorney saved his client one of those five years.  I gave him four years in prison, recommended the “AIP” program even though I knew that was likely futile, allowed him to earn good time and work time, imposed two years post-prison supervision less time served over 36 months in prison, and recommended the VA inpatient and after care as a condition of post-prison supervision.  I am convinced that this counsel’s advocacy served his client’s interests as well as public safety, because five years without treatment followed by unsupervised release would almost surely forfeit whatever chance we had at obtaining this offender’s safe presence in the community.


Unfortunately, this defense counsel’s performance was the exception to the rule.  Counsel are often not equipped to recognize such opportunities for advancing the interests of their clients by bringing into plea and sentencing discussions those realities that affect our likely success.  Those attorneys are not fulfilling their ethical and professional obligations to their clients.

Yes, this means to practice in the criminal courts, you should be familiar enough with programs and alternative dispositions as they might apply to your client to recognize opportunities for advocacy for what your client wants – or at least to obtain assistance in investigating such opportunities.  You should have at least a passing knowledge of risk and needs assessments, particularly as they are in use by your probation and release authorities. You should have more than a vague appreciation of DSM-IV axes,
 and of the distinction between “personality disorder” and mental defect or disease, and their implications in your sentencing culture.
  You should be aware of the practical realities in your jurisdiction that so drastically affect what makes sense – just as you should know whether your client has other “wants” or “holds” that may make a big difference in the practicality of any sentence under consideration.
  This is entirely distinct from the long standing debate in defense circles as to whether and to what degree defense counsel (or their coworkers) ought to engage in “social work” or limit their representation to legal matters
 – wherever you stand on that issue, you owe your client the preparedness and competence to recognize opportunities to get more of what the client wants out of a case by leveraging public safety or public values at stake in a sentence.


You know you should not accept a dangerous offender sentencing case unless you are, or will become, equipped intelligently to analyze the state’s evidence from forensic psychologists who will predict your client’s dangerousness.  The same reasons apply throughout your criminal practice, although the amount you need to know may vary.  It is not your job to act adversely to your client’s wishes, but it is your job to be fully equipped to recognize and exploit information that can help you get what your client wants.  If you do not see this as part of your job,
 you should not be representing clients who may face sentencing.


Trial Court Administrators: “It would be entirely impractical to explore the issues you suggest in every case.  We have more than enough on our hands already.”


Part of the answer to “it would take too long” may be “if we’re doing more harm than good, why rush?”
  A great many of the cases that drive your staff and your day are generated by recidivists whose sentencing makes no serious attempt and repeatedly fail to prevent their return with new crimes.  I fully expect that smarter sentencing would reduce recidivism, and thus the press of at least the repeaters – and I fully support recidivism as the measure of our success.


But wholly apart from the savings smart sentencing should produce in the form of reduced recidivism, I do not advocate that every plea negotiation and every sentence be staffed and conducted like a capital sentencing or dangerous offender proceeding, with experts and voluminous reports of examinations by psychologists and psychiatrists.  I would expect that we would simply be better at doing what we now do not because of the amount of information that we process to close each case (or conduct each hearing for release or probation violations), but because of the nature of the information we employ.  It takes no longer to conduct a probation violation hearing with an informed discussion of criminogenic needs than it does to conduct the same hearing with emphasis on whether the probationer has “forfeited the privilege of probation.”  When practitioners are familiar with the concepts and the resources, they can do a better job in the same amount time in which they now do an inadequate job – whether in plea negotiations, sentencing arguments, or probation violation hearings.


Certainly, then as now, some hearings will take longer than others; some will require continuances to gather information about needs, risks, programs, or other options.  Some plea discussions will be protracted, some sentencing hearings will last for weeks.  But the range from cursory to protracted considerations need not be differently distributed in an ideal system than it is now.  We now have such continuances and protracted resolutions, but there is no reason to predict that doing a better job of the things we should be doing will cause us to encounter a higher number of protracted resolutions.  On the contrary, it would not be irrational to speculate that modifying the plea bargaining culture alone to focus on needs and risks could increase the number of occasions on which trial is avoided and decrease the time in negotiations.  After all, there is no “just deserts” dispute in our system that could not be expanded into a protracted hearing in spite of its uselessness; the system abhors delay now, and I have every confidence in the system’s ability to compel “efficiencies” to protect itself.


There is a process by which the cases that must be heard as contested matters sort themselves out.  The manner of that sorting has some bearing on the perceptions of those that do the sorting, so that outcomes of contested hearings fit within a sufficient range of predictability to permit resolutions without hearings.  Changing the determinates of how things are likely to go based upon what we know about what works and what is available for which offenders should not have any bearing on what proportion of cases will resolve because how things will likely go will be at least as predictable under a “what works” regime just as under a “just deserts” ritual.


Assuming mainstream sentencing is as I assert, there is no discussion, no hearing, and no analysis that cannot be improved by altering its content without altering its length.  Routine cases will still be routine; that we understand how to distinguish high risk/low needs from low risk/high needs offenders does not require that we put each one through a cycle of testing.  Once we understand those differences and achieve some level of agreement of their implications for effective dispositions, we can still settle the vast majority we now settle, as quickly, and with better results.  When those who regularly negotiate sentences have the access to basic “what works” knowledge and to the range of options available in their community and in custody, they will reach resolutions as often and as quickly as they now do.  There is no reason to expect substantial change in time to resolution in the smaller number of cases that actually move towards trial and to contested sentencing proceedings just because we learn to do a far better job in crafting resolutions than we now do.


But even if it might take a little more time to do things right – so that fewer offenders return with new crimes – surely the mere convenience of the system is no valid basis upon which to preserve a status quo that causes so much unnecessary victimization, brutality, and waste.


Academics (1): “Evidence-based practices and even risk assessment may be appropriate for certain ranges of crime, but we must recognize that they are not appropriate for all crime.  After all, the purpose of sentencing is punishment.”


The apparent meaning of this common liturgy
 is that while we properly use needs and risk assessments at the level of offender for whom treatment is a realistic option, or to divert from prison or even to extend imprisonment,
 we all surely must agree that those who commit serious crimes should be dealt with by meting out serious punitive sanctions.  There is no question that serious crime merits punitive consequences, and that heinous crime merits the most punitive consequences.  Serious and heinous crime raises both the ceiling and the floor of proportionality as a constraint on the severity of sentences.  But then what?  If the “purpose” of sentencing is “punishment,” have we no obligation to determine the purposes of punishment?  Otherwise, have we advanced anything that would not be served by proclaiming that the “purpose of punishment is punishment”?  Having identified the purposes for which we punish, do we have no obligation to ensure that the punishment of serious crime in fact serves those purposes?


The great bulk of social harm that flows from mainstream sentencing practices derives precisely from the error of accepting the notion that punishment is an end in itself.  As discussed,
  by this device we spare everyone involved the critical obligation to achieve something of value with a sentence.  For if punishment has purposes, we cannot responsibly serve those purposes (except by occasional accident) without identifying those purposes and measuring by some means the extent to which our choices achieve them.


As also discussed, “punishment” in this sense surely has the purposes of promoting public safety and public values – and, I submit, none others.
  Refusing, as the proponents of the slogan “the purpose of sentencing is punishment” do, to identify and to measure the achievement of social purposes has produced the enormously dysfunctional, costly and brutal addiction to prison growth that makes the Unites States the world leader not only in freedom but also in imprisonment.


We must get beyond this disastrous liturgy to use our prisons wisely to protect communities and to serve the appropriate public safety and public value objectives that we are obliged to pursue.  That we do not now use prisons for public safety is the foul secret that we keep from the public that pays for prisons and suffers the consequences of their misallocation.
  As things stand now, we get prison term length wrong about two-thirds of the time,
 while squandering enormous sums that would be more productive by far if deployed to prevent crime before offenders reach the criminal justice system, and to divert offenders who can be diverted from crime by doing what demonstrably has that effect.  We desperately need to allocate prison resources based on careful assessment of risk, within limits of law, proportionality, and priority.  It is irrational, self defeating and dangerous to ignore the variables that erode the safety that we accomplish by incapacitation by the increase in recidivism that follows imprisonment for common cohorts of offenders.
  We cannot avoid the victimizations and brutality our misuse of prison spawns if we continue to cloak prison use behind the cloak of unvetted “just deserts.”


At the very least, we must insist that when we opt for something other than best efforts at crime reduction, we are rigorous in ensuring that we achieve some social purpose in return – just as we should insist that crime reduction is actually best served by “utilitarian” pursuits in sentencing.  Announcing that the purpose we serve is “punishment” without identifying the purposes served by punishment and accepting accountability for their responsible pursuit is the single most profoundly harmful error of the criminal law.


Academics (2): “The flaw in your proposal is that desert allows no matrix; it is inherently vague and imprecise.  There is no way to prove that sentences do or do not serve to enhance respect for legitimate authority and the persons, property and rights of others.”


I agree that “just deserts” is so elastic as to afford all of us great ease in imposing sentences that entirely spare us responsibility for any social purpose if “just deserts” is enough of a purpose by itself.
  I also concede that the methods by which we measure or prove the connection between a sentence and social values are different in kind from those we should use to measure public safety.  Regardless of the nuances of how we measure recidivism and crime rate, those measures lend themselves to quantification in ways that “trust and confidence” in the courts or “respect for the persons, property, and rights of others” do not.  I have suggested that one of the useful tasks of a sentencing commission is to recommend standards of evidence for this kind of proof, and to assist in its development.


But proof of this sort, and the research that pursues it, is hardly unknown to our society.  All of the modern organized activities that manage risk to some extent, and often to a great extent, expend tremendous energies uncovering what motivates people (advertising, public health, political, and marketing campaigns), what appeals to their values, how best to achieve their attention, loyalty, and trust.
  Opinion polls are a ubiquitous form of activity that demonstrates that many successful enterprises in our society believe them to generate useful data.  Indeed, more careful research probably went into choosing you as a recipient of the catalogs you received in the mail this week than in the typical mainstream sentence.


But we do not need to leave the realm of the courts to find research into such topics.  The National Center for State Courts promotes court performance measures which include a survey process by which to assess citizen perceptions concerning access to and fairness of courts.
 

Sentencing has somehow largely ignored mountains of existing corrections and criminology research concerning what “works” or not to reduce crime, so it is not surprising that significant research into public attitudes around sentencing goes largely unnoticed.


For example, a fairly recent undertaking by the National Center on State Courts found: 

• Americans consistently favor a much tougher approach in sentencing those convicted of violent crimes than they do in sentencing non-violent offenders.

• Americans think rehabilitation is a more important priority than punishment and overwhelmingly believe that many offenders can, in fact, be successfully rehabilitated. But most see America’s prisons as unsuccessful at rehabilitation.

• Current sentencing policies and practices are widely viewed as unfair to minorities, non-English speakers, and low income offenders, and prone to give higher income offenders preferential treatment.

• High levels of public support are found for alternatives to a prison sentence like probation, restitution, and mandatory participation in job training, counseling or treatment programs, at least for non-violent offenders. The public is particularly receptive to using such alternatives in sentencing younger offenders and the mentally ill.


California’s Center on Juvenile and Criminal Justice surveyed the recent literature and found:

While complex, public opinion about the use of imprisonment generally supports diverting nonviolent offenders from imprisonment into other forms of punishment and rehabilitation. In several state-based polls, the public was more willing to cut corrections funding than other state departments. Importantly, in a poll set for release next week commissioned by the Open Society Institute and conducted by Peter D. Hart Research Associates, Hart found that public attitudes have become increasingly supportive of diverting nonviolent offenders from imprisonment, and that those attitudes have not changed since the September 11 attacks.

 
From January 5 through 22, 2001, pollsters Belden, Russonello, and Stewart (BR&S), conducted a survey of 2,000 respondents nationwide about their attitudes towards imprisonment and community-based sanctions. BR&S found that the public believes that laws should be changed to reduce the incarceration of nonviolent offenders, that rehabilitation should still be the number one purpose of the justice system, and that various community sanctions and programs, such as drug treatment, community service, and restitution are preferable to simple imprisonment. The more the public knows about such community-based sanctions, the more supportive they are of them.

And in the United Kingdom, the Halliday Report found:

When asked unprompted what the purpose of sentencing should be, the most common response is that it should aim to stop re-offending, reduce crime or create a safer community. Next most frequently mentioned are deterrence and rehabilitation. Very few spontaneously refer to punishment or incapacitation.


This sort of information and the rest like it
 would substantially inform a discussion of how a given sentence might serve the purposes of preventing vigilantism or private retribution, and promote respect for legitimate authority.  Even reasonably intelligent attention to the relationship between a sentence and such purposes would serve to quell the potential of “just deserts” to eclipse rational thought and displace public safety and all other legitimate sentencing purposes. 


Academics (3): “Courts are not equipped to and should not attempt behavior modification; their best impact on public safety is achieved by pursuing ‘just deserts’ because that’s what earns and keeps the public’s confidence, and the public’s confidence allows courts to prevent crime by instilling in the public the values reflected by the criminal law.” 

I agree that the treatment courts that actually become directly involved in changing behavior
 are the exception to the usual role of courts, and that our primary
 potential in sentencing is demonstrated while performing the functions of triage and review.  In triage, our sentences may well determine whether an offender is supervised in the community and, if so, with what conditions of supervision, or whether the offender is sent to prison – where we may recommend or perhaps affect eligibility for programs and post-prison release conditions.  The extent to which we accept the consequences of error in triage in no small measure affects the likelihood that we will perform that function effectively for purposes of public safety or any other sentencing objective.  Claiming our triage decisions do not matter for public safety is akin to saying the triage nurse who sends a cerebral aneurism to the maternity ward is just doing his job.


The other part of this argument is the contention that focus on “just deserts” is actually what we should ask of courts because imposing the sentence that the public accepts as “just” has a series of consequences for public safety:  it achieves public confidence in the courts and their role as promoting law and values, and it encourages citizens to accept and act in accordance with those laws and values.
  


I agree emphatically that desert has its utility, as discussed above.
  But speculating how people should work without any meaningful attention to social reality or empiricism
 distinguishes philosophy from reality.  This argument essentially assumes that a significant portion of the public follows the imposition of sentences and actually adjusts its values and its behavior based on its processing of those sentences.  I suspect that most who actually participate in the criminal justice system would agree, to the contrary, that most people pay no attention to criminal justice unless they are victims of crime, they or a close family member or associate are accused of crime, or they get bombarded in election season by proponents and opponents of crime-related ballot measures or candidates who choose the crime card as a campaign platform.


I believe I have identified the legitimate components of sentencing to include those generally associated with “just deserts,”
 but I insist that we accomplish nothing, utilitarian or otherwise, by making things up and clinging to our proposed reality.  Yes, we have great potential to affect community values by our sentences, and some part of that is surely reinforcing the values implied by the proscriptions of the criminal law.  But to build any sentencing system on the proposition that most people are aware of most sentences is preposterous and surely leads to claptrap.


Whatever the connections between public trust and confidence and the punitive (or, more broadly, the “public values”) component of sentencing, the evidence tells us that the public wants most of all for us to reduce crime with our sentences.
  If we eschew that responsibility, the public confidence premise of the notion that “just deserts” alone is the surest path to public safety disappears.  Without that premise, of course, the entire construct collapses.  


Clearly, to achieve the social purposes actually and legitimately to be served by desert, we must also responsibly pursue public safety.


Academics (4): “Sentencing guidelines are the most significant reform we can hope to achieve.  They tend to limit disparity and punitiveness, control prison growth, and respond to the unavoidable sense of “just deserts” among the public and policy makers.  And they help deter crime by letting offenders know what behaviors will result in increased penalties.”


Guidelines impose some measure of restraint on judges to encourage sentences within a prescribed range for offenses covered by the guidelines and, typically, for offenders with similar ranges of prior convictions.  Their primary intended benefit is to reduce sentencing disparity and to regulate prison use and therefore prison growth.  To some extent, they indeed regularize sentencing around past judicial sentencing behaviors, and they generally seem to have some beneficial impact on prison growth.


But guidelines are but a mechanism.  They do not pursue any purpose to which they are not directed.  Lack of disparity and regulating prison growth are constraints, not purposes.  I do not oppose guidelines, and whether they should be advisory is a much smaller question to me than what purposes they pursue and with what effectiveness.  I applaud the innovations of Virginia, Missouri, and Wisconsin in integrating risk assessment into their sentencing schemes.
  But I do insist that guidelines per se are not particularly good at avoiding true disparity, as they accomplish much of the appearance of disparity by ignoring differences that matter–both  because they affect our likelihood of accomplishing social purposes,
 and because they easily justify disparity in treatment.
  Guidelines are also demonstrably feeble in combating “mass incarcerationism,” as they are frequently overridden by ballot measures and legislation driven by public perceptions that we are not sufficiently achieving public safety with guidelines.
  Those perceptions are surely not minimized by the persistence with which guidelines choose not to identify public safety as the primary purpose of prison.


The piece of this argument that the guidelines employ rough categories to further general deterrence is rarely articulated because the contention is so untenable.  I have included it here simply to respond to this notion:  “if we undermine guidelines by attending to variations in need and risk, we will undermine deterrence; an offender needs to know that if he escalates the seriousness of his crime in ways contemplated by the guidelines (such as by carrying, displaying, or using a weapon), his presumptive sentence will be increased.”  General deterrence has been the subject of much debate, but most law enforcement, corrections, and criminal justice practitioners with whom I have interacted over the years agree that the notion that crimes are committed by people who make logical choices about risk and benefit is simply inapplicable to most of the real world.  Academics who have focused on the issue generally agree that of the three likely variables in the effectiveness of deterrence – severity, celerity (speed), and certainty – the role of severity is a distant third place.
  The theory of general deterrence gains most of its support among practitioners from anecdotal evidence, such as accounts of discussions with robbers who explained they did not carry a real gun for fear of a higher sentence.  No one has cited credible evidence, however, to the effect that potential or actual criminals carry with them a working knowledge of applicable guidelines sufficient to inform a choice that would not be equally informed by general notions that worse behavior is likely to yield worse consequences – assuming, as most offenders do not assume, that the offender will be apprehended and convicted.  In short, the notion that refining guidelines to promote sentencing choices rationally responsive to risk, need, and other relevant variables would actually undermine general deterrence is patently absurd.  At the very least, a rational system would demand an evidence-based decision on whether such notions merit a compromise of the pursuit of public safety through such refinement.


When guidelines codify ordered “just deserts” as the expectation of most sentences and as adequate performance regardless of the degree to which those sentences actually further any social objective, they are not merely neutral tools.  By codifying ordered “just deserts” as a sufficient accomplishment of sentencing, such guidelines perpetuate the brutally dysfunctional status quo that yields avoidable victimizations, punitive sanctions that serve no useful purposes and may increase offender risk, diversion of resources that might otherwise serve public safety, and unacceptable recidivism
 that so frequently fuels the campaigns for increasing the misdirection or resources.


Using evidence-based sentencing to pursue both public safety and public values makes us far more likely to achieve resonance with public attitudes and the utilities of desert than by continuing to erect a façade against scrutiny and calling it “just deserts.”  Guidelines can easily be devised, and sentencing commissions charged, to enhance their ability to direct and inform sentencing in service of public safety and public values.
  As an end in themselves, however, they spawn persistent social harm.


Probation officers: “Our caseloads and the paucity of viable programs make evidence-based practices a long-shot; when we come to court, the attorneys and the judge want to talk about aggravation and mitigation, not evidence-based practices.”

We all struggle with caseloads and inadequate resources and our obligation, of course, is to do our best within those constraints.  But our choices still matter; they still affect the likelihood of a positive outcome measured by public safety and public values.  Yes, the typical culture of mainstream sentencing is hardly encouraging as it wants and expects you to talk about aggravation, mitigation, the “privilege of probation” and its “forfeiture,” rather than about the evidence-based practices and motivational interviewing a good probation office will encourage you to study.


The limitation on quantity and quality of available dispositions is as much a product of the problem as it is a cause.  Allowing “just deserts” to allocate resources ensures their misuse, and their misuse ensures recidivism which in turn raises offenders to the most expensive level of response.  Prisons both drain resources which might go to prevention and to effective programs, and they also generate recidivism that wiser sentencing would avoid.


But this coin has two sides.  That we are low on resources enhances the argument that we need to use what we have wisely – be they jail or programs.  It is imperative that we not clog programs (or probation caseloads) with those who will not benefit from or do not need them; the same is true of jail and prison.  At the same time, not having the resources to retain in custody those who should be retained as a matter of risk management causes the brutal and expensive harm of recidivism.


As I’ve argued at the start, this dilemma can only be undone by applying evidence-based practices across the realm of sentencing (and probation), to the use of prisons and jail as well as to programs and alternatives.  But the message is that you can lead the process.


Healthy probation departments are well-versed on evidence-based practices and their potential.
  Evidence-based analysis has led many probation departments to identify the offenders who are best served with minimal supervision to free up resources for those with higher needs.
  You or your management may find some in the judiciary with which you work who are eager to collaborate to reform the system from within.  And, since you write probation reports and appear at probation violation hearings, and since you and the judges to whom you relate are typically not constrained by plea agreements when it comes to responding to probation violations, you have a great opportunity to move us all toward major improvement.  In our county, such collaboration has resulted in a sea change in the nature and contents of probation violation reports and, a bit more modestly, the content of probation violation hearings.  Reports commonly focus not merely on what conditions have been breached by the offender, but on risk and needs assessments, available dispositions and why they might or might not be successful, and a rational discussion of how revocation would actually work – including whether and under what circumstances the offender might receive and benefit from any program available in custody when he has failed to benefit in the community.


Policy makers: “Your arguments make a lot of sense, but we are driven by the winds of public opinion.”

Those who study public opinion repeatedly find that the public wants public safety above and beyond punishment per se, and that they favor treatment where they have reason to believe that it will work.
  For example, a study funded by the National Institute of Corrections came to these conclusions:

Public Opinion:

· Public has grown more intolerant of crime

· Policy makers consistently overestimate public punitiveness

· Policy makers consistently underestimate public support for rehabilitation

· Public continues to support rehabilitation as a major purpose of corrections


Another component of modern political consensus is the need for efficiency and accountability in government, and the correlative need for benchmarks and performance measures to ensure that agencies are performing as they should.  Add to this the need for wise allocation of resources in a period of tight budgets, and all the components for an evidence-based, result oriented transformation of criminal justice are in place.


Although the “tough on crime” voices have weight in policy-making, the real impediment is not that the public is unwilling to support rehabilitation or alternatives that are actually effective when an offender’s risk is low enough to justify the attempt out of custody.  And there is no evidence that the public is an impediment to providing programs and reintegration resources to offenders in prison who will be returning to their communities – provided that the effectiveness of these efforts on those offenders is demonstrable.


The real problem is not the public, which is ready, willing and able to accept that what is tough on crime reduces crime.  Rather, it is us – the participants in the criminal justice debate who have allowed the mutual mistrust of the most polarized voices to maintain a dysfunctional equilibrium.  Their mistrust reduces to the certainty that if the other side has its way, what its side values will suffer.  Punitivists fear evidence-based practices will only lead to leniency, and rehabilitationists fear that if we actually use prisons for public safety, prison population growth rates will accelerate. So we maintain a construct of “just deserts” that has no fealty to the public purposes it should legitimately serve, but instead shields all participants from accountability for the brutality, waste, and dysfunction of mainstream sentencing.


As policy makers, you are responsible for the public fisc, for meaningful performance measures, and for the well being of your constituents’ communities.  Rest assured that until sentencing is reformed, you are not responsible stewards of that fisc – we use the most expensive resources ineffectively to promote public safety or public values; we allow prison budgets to compete unfairly with higher education and other expenditures that are far more efficient at crime production, and we allow sentencing to function far below acceptable levels in terms of its production of public safety and its promotion of public values.


We have allowed mainstream sentencing to tolerate avoidable victimizations and to erode rather than enhance public confidence in law and in government.  Neither public opinion nor “just deserts” provides any of us any defense to the charge that we can and should do much, much better.

Conclusion

Evidence-based sentencing can never achieve its potential to improve the effectiveness of sentences to accomplish social purposes unless and until three advances are accomplished:  First, we must apply the scrutiny of research, data, and performance measurement to the entire range of sentencing, including prison as well as program use.  Accordingly, we must recognize that the primary office of prisons is incapacitation to the end of public safety, and that 
risk and needs assessment are critical to defining the duration and conditions of imprisonment and reintegration, just as they are to setting conditions of probation.  Second, we must identify the legitimate social functions of punishment that lurk within the façade of “just deserts.”  Third, we must subject those functions to the same scrutiny and measurement that we should employ with “utilitarian” functions of sentencing.


Without these changes, mainstream sentencing will continue to spawn brutality and waste, while failing its primary obligations to promote public safety and public values.
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When asked unprompted what the purpose of sentencing should be, the most common response is that it should aim to stop re-offending, reduce crime or create a safer community. Next most frequently mentioned are deterrence and rehabilitation. Very few spontaneously refer to punishment or incapacitation.


John Halliday, Cecilia French & Christina Goodwin, Making Punishments Work: Report of a Review of the Sentencing Framework for England and Wales 8, (July 2001), available at http://www.homeoffice.gov.uk/documents/312280/. For an analysis of the Halliday Report, see Michael H. Marcus, Thoughts on Strathclyde, Processing the Second Sentencing and Society Conference, 31–38, nn.101–131, (August 20, 2002), available at 


http://ourworld.compuserve.com/homepages/SMMarcus/Thoughts_on_Strathclyde.pdf. See also Princeton Survey Research Assoc. Int’l, The NCSC Sentencing Attitudes Survey: A Report on the Findings (2006), available at


http://www.ncsconline.org/D_Research/Documents/NCSC_SentencingSurvey_Report_Final060720.pdf.


�  See authorities cited supra note 40.


�  See infra notes 65-71 and accompanying text.


�  See supra note 40 and infra notes 110-23 and accompanying text..


�  Nat’l Ctr. for State Courts, COURTOOLS: A Court Performance Framework (2005), available at http://www.ncsconline.org/D_Research/CourTools/CourToolsWhitePages-v4.pdf.


�  E.g., Delaware, http://courts.delaware.gov/Courts/Supreme Court/pdf/?StateJudiciary04.pdf; National Center for State Courts, http://www.ncsconline.org/Projects_Initiatives/PTC/PublicTrust7Wtr05.htm; California, http://www.courtinfo.ca.gov/reference/documents/4_37pubtrust1.pdf; Maryland, http://www.courts.state.md.us/soj2002.html; New Jersey, http://www.judiciary.state.nj.us/strategic/subcom3.htm; Arizona, http://www.supreme.state.az.us/ajc/MeetingMaterials/2007/07mar/Courtoolscs.pdf; Colorado, http://www.courts.state.co.us/userfiles/File/Administration/Executive/Budgeting/FY2009_Budget_Request/c2/01-strategicplan.pdf; Washington, http://www.courts.wa.gov/programs_orgs/pos_bja/index.cfm; Florida, http://www.flcourts.org/gen_public/stratplan/bin/reportfinal.pdf; North Dakota, http://www.ndcourts.com/court/committees/trust/minutesmar2001.htm; Oregon, http://www.ojd.state.or.us/osca/cpsd/programplanning/futures/documents/justice2020vision.pdf.


See generally, Richard Y. Schauffler, Judicial accountability in the US state courts - 


Measuring Court Performance, 3 Utrecht L. Rev. 112, 118 (2007), available at http://www.utrechtlawreview.org/publish/articles/000040/article.pdf.


�  This cycle, we are attempting to expand “drug court recidivism” to reach all “treatment court” recidivism.  Because of concerns such as those expressed in the “judges” question to which the text responds, we have had to stress that our measure is “systemic” in the sense that we are measuring the impact of a partnership including courts, providers, and probation – apparently to the end that we minimize risk of blame.  My view is that we should be able to see our impact on success and failure in order to serve the functions of performance measures as outlined in the text.


�  Justice at Stake Campaign, Speak to American Values: A Handbook for Winning the Debate for Fair and Impartial Courts 8 (2006), available at http://www.justiceteaching.org/resource_material/JAS-SpeaktoAmValues.pdf. 


�  Most states rely on public voting to select or at least to retain judges.  See American Judicature Society, Judicial Selection in the States at http://www.judicialselection.us/.


�  In his blog, Ingo Keilitz refutes “judicial independence” and other arguments typically encountered by proponents of court performance measures:  


In various policy statements and resolutions, state court leaders link independence to accountability, and accountability to performance measurement. For example, with Joint Resolution 14, In Support of Measuring Court Performance, available at http://ccj.ncsc.dni.us/CourtAdminResolutions/resol14MeasuringCourtPerformance.html, adopted on August 3, 2005, the Conference of Chief Justices (CCJ) and the Conference of State Court Administrators (COSCA) first join independence and accountability by recognizing that accountability fosters an environment where legislators, executive agencies, and the public understand the judiciary’s role and are less likely to interfere with the judiciary’s ability to govern itself. The conferences next make the link with performance measurement by declaring that “judiciaries need performance standards and measures that provide a balanced view of court performance in terms of prompt and efficient case administration, public access and service, equity and fairness, and effective and efficient management.” In short, performance measurement strengthens independence through accountability rather than weakening it.


Ingo Keilitz, Eight Reasons Not to Measure Court Performance, available at http://made2measure.blogspot.com/2006/04/eight-reasons-not-to-measure-court.html


�  ABA, Guidelines for the Evaluation of Judicial Performance with Commentary (2005), available at http://www.abanet.org/jd/lawyersconf/pdf/jpec_final_commentary.pdf.  The ABA guidelines contemplate that performance measures intended to help judges improve are appropriately confidential, but that those related to selecting judges, particularly in states with election (including retention election) for judges, the democratic principle compels public access to performance measures.  It can be argued that assessing sentences based on “leniency” or “severity” may be akin to measuring judicial philosophy, but judicial independence has no legitimate component that justifies avoiding the measurement of our sentencing performance in terms of public safety outcomes.


�  I would apply the same reasoning to the wide range of dispositions judges make in release and probation violation proceedings, juvenile delinquency and dependency dispositions, and custody and visitation dispositions.  Judges and the public need to know how well we are doing these things for all the reasons identified by the National Center for State Courts in promoting performance measures.  See supra notes 44-46 and accompanying text.


�  Probably the most consistent threat to judicial independence is posed by legislation and ballot measures that reduce or eliminate sentencing discretion by imposing mandatory minimum or three strikes laws.  See, e.g., John Clark et al., Three Strikes and You’re Out: A Review of State Legislation (1997), available at http://www.ncjrs.org/pdffiles/165369.pdf.  Such measures are a rational public response to the failure of mainstream sentencing responsibly to address public safety outcomes.  They also compromise the exercise of judicial discretion, and hence “judicial independence.”  Shunning scrutiny for our impact on outcomes helped fuel these laws by subverting our effectiveness at crime reduction.  We must earn back judicial independence by accepting accountability for outcomes and demonstrating that we can improve them.


�  Or. Const. Art. I, §15.  Most states have adopted some version of the 1962 Model Penal Code, which includes public safety in its sentencing purposes.  See also Marcus, Responding to the Model Penal Code, supra note 3, at 78.


�  E.g., 1997 Or. Laws ch. 433; 1997 Judicial Conference Resolution No. 1.


�  See authorities cited supra note 40.


�  See, Jeremy Travis, Nat’l Inst. of Justice, Implementing Performance Measures in Community Corrections (1996), available at http://www.ncjrs.gov/txtfiles/perform.txt; Assoc. of State Corrs. Adm’rs, Performance Based Measures System (PBMS), available at  http://www.asca.net/pbms.html (including recidivism and escapes as measures of the “Public Safety” measure, see http://www.asca.net/documents/PBMSMeasuresPLH.ppt); M. W.,O’Neill, J. A. Needle, & R. T. Galvin, Appraising the performance of police agencies: The PPPM (Police Program Performance Measures) System, 8 J. Police Sci. & Admin. 253 (1980); Hatry, H.P., Blair, L.H, Fisk, D.M., Greiner, J.M., Hall, J.R. Jr., & Schaenman, P.S., Urban Inst. & Int’l City/County Mgmt. Ass’n, How Effective are Your Community Services? Procedures for Measuring Their Quality (2d ed.,1992);  Mark H. Moore, & Margaret Poethig, The police as an agency of municipal government: Implications for measuring police effectiveness, in  Measuring What Matters: Proceedings from the Policing Research Institute Meetings 151 (R.H. Langworthy ed., 1999).


�  Another analog is the medical field - both at the public health and individual provider level.  Medical providers and public health officials confront health issues that are a product of variables they did not create; they don’t print or allocate money to pay for what is needed to address health issues, and they can at best compete with other influences for their target population’s future health related choices. Yet we do not and should not exempt them from performance measurement.


�  The “little” often has to do with failing to exercise best efforts to prevent crime at a previous sentencing occasion.


�  See generally, Keilitz, supra note 49.


�  I cannot help adding that I find irony in the sensitivity of many of my colleagues to criticism and blame – given that we are by most accounts in the business of fixing blame on others in both civil and criminal cases, even to the extent of imposing life imprisonment on some offenders or death itself.  Where we came by our thin skins is a wholly separate topic. Adam Liptak, A Bit of Thin Skin Peeks Out of the Robes, N.Y. Times, May 7, 2007,, available at http://select.nytimes.com/2007/05/07/us/07bar.html?_r=1&ex=1178683200&en=2baf00a91a5ff50c&ei=5121&oref=slogin.


�  To be sure, a prosecutor may properly compromise the best outcome by considering risks that the offender will escape a sentence altogether when a bad search or a wobbly witness presents such a risk.  But the objective is the pursuit of some legitimate purpose, and the need for compromise but one of many constraints.


�  As of this writing, Dr. Marlowe’s research findings are most recently reflected in the 2008 Little Hoover Commission Report:


The state is in a unique position to bring all of these concepts together and drive the change toward a smarter and more sophisticated system for handling drug offenders. Risk-and-needs assessment tools before sentencing are fundamental to determining appropriate treatment and supervision needs of individual offenders. Programs can be better tailored to individuals’ risks to public safety and treatment needs, using such tools as a matrix developed by the Treatment Research Institute at the University of Pennsylvania. The matrix can be used to match offenders with correct programs, ranging from drug courts for high-risk, high-needs offenders, to minimal reporting probation for low-risk, low-needs offenders who would receive prevention and education programs.


State of CA. Little Hoover Comm’n, Addressing Addiction: Improving & Integrating California’s Substance Abuse Treatment System 82 (2008) [hereinafter Hoover].  See generally, Douglas B. Marlowe, David Festinger, Patricia Lee, Karen Dugosh, & Kathleen Benasutti, Matching Judicial Supervision to Clients’ Risk Status in Drug Court, 52 Crime & Delinq. 52 (2006).


�  Risk assessment addresses the threat of harm an offender represents to the community, while needs assessment identifies an offender’s criminogenic attributes so that they can be targeted by an appropriate correctional response.  See, e.g., Stephen D. Gottfredson & Laura J. Moriarty, Statistical Risk Assessment: Old Problems and New Applications, 52 Crime & Delinq. 178, 192 (2006).


�  OR. Judicial Dep’t, Criminal Benchbook 721-63 (2005), available at �HYPERLINK "http://www.ojd.state.or.us/reference/criminalbenchbook.htm"�http://www.ojd.state.or.us/reference/criminalbenchbook.htm�.  


�  See, e.g., Marcus, Justitia’s Bandage, supra note 3, 1 Int’l J. Punishment & Sent’g at 17-21, and authorities cited; Michael Marcus, Sentencing in the Temple of Denunciation: Criminal Justice's Weakest Link, 1 Ohio St. J. Crim. L. 671, 678-80 (2004) [hereinafter Sentencing in the Temple of Denunciation] [discussing sentencing support tool outcomes illustrating diverse recidivism rates for similar cohorts of offender and offense as correlated with diverse sentencing dispositions].


�  Although I do not assert that any of the challenges I list from various sources are necessarily representative of the criminal justice constituency from which it came, it seems appropriate to note that this view represents an exceedingly small minority of judicial opinions as far as I can tell.  In a recent report on a poll of participants in Oregon’s criminal justice system about the role of risk assessment, only1.8% of responding judges opted for the response that reducing “risk to reoffend is not the principal goal of sentencing,” (Table 2) and 89.3% agreed that risk assessment “would be helpful when sentencing all crimes.”  Leslie Tableman, Neil Obringer & Samantha Chirillo, Analysis of Perceptions on Risk Assessment and Sentencing Guidelines Among Judges and Lawyers in Oregon App. B, tables 2 and 3 (Oregon Criminal Justice Commission, 2008) 


�  See supra note 40 and accompanying text. 


� See Marcus, supra note 53, at 75.


�  E.g., In re I.M., 125 Cal. App. 4th 1195, 1208-109 (2005): “California Penal Code section 1203.1 confers broad power on the courts to impose conditions to foster rehabilitation and to protect public safety.” People v. Carbajal, 10 Cal. 4th 1114, 1120 (1995)).


�  Or. Const. art. I, §15: “Laws for the punishment of crime shall be founded on these principles: protection of society, personal responsibility, accountability for one’s actions and reformation.”


�  Or. Rev. Stat. Ann. §161.025(1)(a), (f) (1971).


�  “[W]e provide fair and accessible justice services that protect the rights of individuals, preserve community welfare and inspire public confidence.” OJD.state.or.us, Mission, Goals, and Core Values,  available at �HYPERLINK "http://www.ojd.state.or.us/aboutus/index.htm"�http://www.ojd.state.or.us/aboutus/index.htm�; “Together, we promote public safety and quality of life, improve the lives of children and families, and protect people who cannot protect themselves.  We use preventive measures and effective sentencing to reduce criminal behavior.” OJD.state.or.us, Justice 2020: A Vision for Oregon’s Courts, OUR GOAL: To Build Strong Partnerships with Local  Communities to Promote Public Safety and Quality of Life,  available at � HYPERLINK http://www.ojd.state.or.us/osca/cpsd/programplanning/futures/documents/justice2020vision.pdf�http://www.ojd.state.or.us/osca/cpsd/programplanning/futures/documents/justice2020vision.pdf�; “Oregon eCourt will give courts and judges the tools they need to provide just, prompt, and safe resolution of civil disputes; to improve public safety and the quality of life in our communities; and to improve lives of children and families in crisis,” from OJD’s position paper to the 2008 Legislative Session in support of technology funding. Or. Judicial Dep’t Home Page, � HYPERLINK "http://www.ojd.state.or.us" �http://www.ojd.state.or.us� 


� See supra note 24 and accompanying text. 


�  “Allocution” has evolved in meaning over the centuries.  Although California  now limits allocution to an occasion to speak in mitigation subject to cross examination( People v. Evans, 44 Cal. 4th 590, 592-93 (2008)), Oregon, like many states, affords a fairly unfettered right to any defendant to be heard prior to the imposition of sentence.  DeAngelo v. Schiedler, 306 Or. 91, 94 n.1(1988); See Green v. U.S., 365 U.S. 301, 304 (1961).


� See supra notes 49, 58 and accompanying text. 


�  “Stage of Change” analysis refutes the fallacy that no one can change unless he or she is “ready.”  Scott T. Walters et al., U.S. Dep’t of Justice, Nat’l Inst. of Corrs., A Guide for Probation and Parole: Motivating Offenders to Change 11-19 (2007),  and authorities cited, available at http://nicic.org/Downloads/PDF/Library/022253.pdf.  Competent response to crime requires that we recognize:


People can range from having no interest in making changes (precontemplation), to having some awareness or mixed feelings about change (contemplation), to preparing for change (preparation), to having recently begun to make changes (action), to maintaining changes over time (maintenance). Offenders in the earlier stages are less interested in change and may feel more coerced into acting, whereas offenders in the later stages are more interested in change for their own reasons.


Id. at 14-15.  Our responsibility is to identify an offender’s stage of change and to respond with strategies for behavior modification in light of that stage.


�  See supra note 24 and accompanying text.


�  E.g., John F. Kelly, John W. Finney & Rudolf Moos, Substance Use Disorder Patients Who are Mandated to Treatment:  Characteristics, Treatment Processes, and 1- and 5- year Outcomes, 28 J. Substance Abuse Treatment 213, 213 (2005).


�  See supra note 49, 58 and accompanying text.


�  See Marcus, Responding to the Model Penal Code, supra note 3, at 68-69, 72-76.


�  Lawrence W. Sherman et al., Nat’l Inst. of Justice., Preventing Crime: What Works, What Doesn’t, What’s Promising (1997), available at http://www.ncjrs.org/works/wholedoc.htm.


�  See, Marcus, Justitia’s Bandage, supra note 3, at 4-5.


�  Id. at 2-4.


�  Id. at 8-9, and authorities cited.


�  Marcus, Justitia’s Bandage, supra note 3, at 7-14.


�  See Marlowe, Hoover, supra note 62 at 82and accompanying text.


�  See supra note 17  at 5and accompanying text.


�  See Kovandzic et al., supra note 24 at 8.


�  See Marcus, Responding to the Model Penal Code, supra note 3, at 82 n.44.


�  See authorities cited supra note 37.  The proposition that 1600 persons were diverted from prison without increase in recidivism was conveyed orally by a fellow presenter at the Symposium, Dr. Rick Kern, Director of the Virginia Criminal Sentencing Commission.


�  Blakely v. Washington, 542 U.S. 296 (2004).


�  Just to be clear, there certainly are crimes and offenders for whom the mandatory minimum is fully appropriate – and even some for whom the mandatory minimum is insufficient.  This text addresses those cases in which the mandatory minimum sentence as applied to the individual offender and offense is far in excess of what public safety and public values would dictate.  The problem with the mandatory minimum and three strikes provisions we have generated by our shortcomings in serving public safety with sentencing is not that those sentences are always inappropriate, but that the provisions paint with too broad a brush and reach occasions in which they are both cruelly excessive and self-defeating.


�  Kevin Reitz, Model Penal Code: Sentencing, Council Draft No. 2, A.L.I. 1, 66-67 (2008).


�  Id. at 62


�  Id. at 14  n.39.


�  Peter L. Bernstein, Against the Gods – The Remarkable Story of Risk 1 (John Wiley & Sons 1998) (1996).


�  Id. at 336.


�  See, e.g., ORS 181.585(2) (ORS 2005); Cal Penal Code §§290.03-07, 1203-1203f, 3004, 3008, 3072 (Deering 2007); OAR 213-005-0014(1); 213-011-0001(c) (Or. Admin. R. 2009). 


�  See supra note 37 (Notable exceptions are provided by Virginia, Missouri, and Wisconsin, which have begun to incorporate risk assessment into sentencing) and dangerous offender proceedings in some jurisdictions (see State v. Huntley, 302 Or 418, 431 n.3 (1986); People v. Poe, 74 Cal.App.4th 826, 830-832 (1999) [Sexually Violent Predator Act].


�  See supra note 66 at App. B, tables 2 and 3


�  See text accompanying notes 130-32, infra. 


�  Exactly how the risk is articulated may vary, but the point does not.  Another form is that with an accurate 30 percent risk, three of every 10 offenders who are members of the same cohort will, and seven will not, commit a violent crime during the assumed time period.  Assuming the severity of the crime of conviction is sufficient to warrant a substantial prison term as a matter of proportionality and law for both offenders, there is no inaccuracy or “false positive” by using prison on an offender whose likelihood of committing a violent crime is thirty percent while using community supervision on an offender whose likelihood of committing a new violent crime is only one percent – particularly where that offender is competing with higher risk offenders for that prison bed.


�  Compare Marcus, Responding to the Model Penal Code, supra note 3, at 71 (elaborating on the effects of typical imprisonment) with Marcus, Justitia’s Bandage, supra note 3, at 15 (citing proposition that if jails are not used to prevent future criminal behavior, it would be better advised to substitute canning).


�  For purposes of this discussion, I am including in “sentencing” proceedings that may identify an offender as eligible for dangerous offender or sexually dangerous offender sentencing as well as the occasion for actual imposition of sentence.


�  Williams v. New York, 337 U.S. 241 (1949), sets an enormously forgiving threshold for due process at sentencing hearings absent sentence enhancement factors subject to Blakely v. Washington,  542 U.S. 296 (2004), and its progeny.  Most states set a higher threshold.  See note 74, supra.  See also Slansky v. Nebraska State Patrol, 268 Neb 360, 685 NW 2d 335 (2004); In re Commitment of R.S., 339 NJ Super. 507, 534, 773 A2d 72, 87-88 (2001); People v. Roe,  177 Misc.2d 960, 969-970 (1998); People v. Cropper,  651 NYS 2d 1019 (1996).  I would agree that due process rights attach so as to ensure notice and an opportunity to respond to a risk assessment that affects sentencing (e.g., V. L. Y. v. Board of Parole & Post-Prison Supervision, 338 Or. 44, 106 P3d 145 2005), and to challenge an attempt to use an instrument not adequately supported by science (e.g., In re Commitment of Simons, 213 Ill. 2d 523 (2004), and authorities cited).	


�  Since a “static” factor in risk assessment parlance is one that the offender has no ability to change, age at the first entry into the criminal justice system is “static” when assessed retrospectively.  “Dynamic” factors are those that the offender has at least some chance of changing, typically the criminogenic factors such as addiction, criminal thinking, criminal associates, unemployment, and the like. E.g., Kelly Hannah-Moffat, Criminogenic needs and the transformative risk subject, 7 Punishment & Society 29 (2005).


�  Marcus, Sentencing in The Temple of Denunciation, supra note 65 at 678-80;see generally http://www.smartsentencing.com. These tools allow users to see outcomes measured by recidivism for offenders like the one in question who were sentenced for similar crimes.  They do not amount to a risk assessment instrument, but are designed to give ready access to outcome data in hopes of encouraging outcome-based sentencing discussions.


�  If, for example, white defendants are less likely to have as many prior convictions as equivalent minority offenders, it is unfair to assume that minority and non-minority offenders with the same criminal history are likely to need the same severity [or modality] of sentence. See generally, Marcus, Sentencing in the Temple of Denunciation, supra note 65, at 672-676. 


�  Our tools allow the user to remove the ethnicity variable and compare the results with and without that variable, in part to ensure that we are not disadvantaging members of protected classes based on that membership.  For what it may be worth, if it is for some reason necessary to ignore such variables altogether, that may impair the precision of risk assessment but would hardly reduce their precision to the level of the “clinical judgment” that characterizes mainstream sentencing  See generally, Marcus, Sentencing in the Temple of Denunciation, supra note 65, at 677-681.


�  Canon 7, Model Code of Prof'l Responsibility DR 7-7.4 (1980), available at 


http://www.abanet.org/cpr/mrpc/mcpr.pdf.


�  Model Code of Prof'l Responsibility DR 1-1.3 (1980), available at http://www.abanet.org/cpr/mrpc/mrpc_toc.html.


�  E.g., In re Conduct of Bettis, 342 Or 232, 237-238, 149 P.3d 1194, 1194-98 (2006) [a lawyer must employ the “legal knowledge, skill, thoroughness and preparation reasonably necessary for the representation”; the nature of the breach will determine whether accountability is merely in negligence or also in discipline]; Stevens v. State,  322 Or 101, 108-09 (1995); In re Williams, 81 Cal.Rptr. 784, 785-86 (1969); Strickland v. Washington, 466 U.S. 668 (1984).


�  I have presided at trials where counsel was complete conversant with each of these subjects, including how a nuclear plant cooling pump shaft seal is properly machined and the chemical hazards associated with the incineration of stored chemical agent and munitions in a US Army weapons depot.


�  E.g., Wiggins v. Smith, 539 U.S. 510 (2003); People v. Mozingo, 196 Cal.Rptr. 212 (1983).


�  Blakely, 542 U.S. 296 (2004).  Blakely recognized a jury trial right connected to any fact that the law makes prerequisite to a more severe sentence than would otherwise be available.  See supra note 91 and accompanying text.


�  The sentencing occurred the week before the first draft of this text was written.


�  The defendant waived Blakely jury rights and I found upward departure available based on persistent involvement in DUI behavior and the failure of repeated terms of probation to divert the offender from this behavior.


�  This testimony was also taken by telephone.


�  DSM-IV (Diagnostic and Statistical Manual of Mental Disorders, 4th edition, 1994), speaks of axes I, II, III, IV, and V.  So do probation officers who are well trained and psychologists and psychiatrists who may comment on your client’s fitness to stand trial, mental state defense, or need for treatment.


�  Oregon distinguishes the two by excluding personality disorders from mental conditions that may support a “guilty except for insanity” plea or finding.  ORS 161.295; Tharp v. Psychiatric Sec. Review Bd., 338 Or 413 (2005).  Compare People v. Monterroso,  34 Cal.4th 743, 790 (2004) [mental disease or personality disorder may be considered in mitigation], and  People v. Thomas,  156 Cal.App.4th 304, 308 (2007) [personality disorder is not a defense of mental disease or defect].  Regardless of the legal consequences of the availability of a defense (which a defendant may choose not to assert), the extent to which the defendant’s choice was impaired by either mental disease or personality disorder may or may not afford some basis to lower the ceiling of proportional sentencing.  What gets unfortunately overlooked in a process obsessed with “just deserts,” mitigation, and aggravation, is the consequence for risk and likelihood of effective reduction of that risk – which should, but rarely do, play a major role in selecting a disposition within the range of  available, proportional and lawful sentences in pursuit of public safety and public values.


�  See OR. Judicial Dep’t, Criminal Benchbook,  supra note 64, at 721-63.


�  Of the two of perhaps the dozen best driving under the influence defense attorneys practicing in my jurisdiction, one spends a good deal of effort counseling his clients on how to obtain sobriety (even apart from the tactical advantage of being in treatment if and when sentencing rolls around), while the other stocks a liquor cabinet so he can offer his clients a drink.


�  Of course, as with any legal representation, you can fulfill your obligations to your client by obtaining the assistance of specialists within your office or beyond, but you need the skills and training that at least allow you to recognize and exploit such assistance when you should.


�  Michael Marcus, What Are We up to and Why - or If We're Doing More Harm than Good, Why Rush?, a paper presented at the West Central Wardens & Superintendents Association Conference,  “Round-up on the Oregon Trail,” (Pendleton, Oregon, June 2, 1997), available at 


� HYPERLINK "http://ourworld.compuserve.com/homepages/SMMarcus/PNDLTON.htm" ��http://ourworld.compuserve.com/homepages/SMMarcus/PNDLTON.htm�.


�  California has codified the platitude that the purpose of imprisonment is punishment.  Cal. Penal Code § 1170(1)(a).  Minnesota’s sentencing guidelines agree.  Minnesota Sentencing Guidelines and Commentary 47  [comment III.C.04]  (2004), available at � HYPERLINK "http://www.msgc.state.mn.us/Guidelines/guide04.DOC" ��http://www.msgc.state.mn.us/Guidelines/guide04.DOC�.  Notwithstanding Oregon’s constitutional provision that “protection of society” is a major purpose of sentencing (Or. Const. Art I, §15, supra note 28),  Oregon’s sentencing guidelines rules continue to proclaim that subject to the court’s discretion to depart based on aggravating and mitigating circumstances, “the appropriate punishment for a felony conviction should depend on the seriousness of the crime of conviction when compared to all other crimes and the offender's criminal history.”  OAR 213-002-0001(3)(d).


�  Compare Kevin, Model Penal Code Sentencing, Preliminary Draft No. 6 §6B.09, at 56-63 (American Law Institute, April 11, 2008), with Michael Marcus, Comments on Preliminary Draft No. 6, Model Penal Code, Sentencing. Risk Assessment  (April 18, 2008), available at � HYPERLINK "http://ourworld.compuserve.com/homepages/SMMarcus/CommOn6thPD.pdf" ��http://ourworld.compuserve.com/homepages/SMMarcus/CommOn6thPD.pdf�.


�  See supra notes 7-25 and accompanying text.


�  See supra notes 31-35 and accompanying text.


�  Warren, supra note 17.  As noted, the brutality is primarily to victims of crimes a more accountable approach to sentencing would prevent, and also to offenders oppressed with no benefit to society or to them.


�  Marcus, Responding to the Model Penal Code, supra note 3, at 76 & n.30.


�  Id.


�  See supra text accompanying note 24.


�  See supra text accompanying note 11.


�  See Marcus, Responding to the Model Penal Code, supra note 3, at 105-110 [Harm Reduction Code §3, Evidence in Sentencing Proceedings ], 134-37 [Harm Reduction Code §12.1, Functions of the Sentencing Commission].


�  See supra notes 92-93 and accompanying text.


�  Nat’l Ctr. for State Courts, supra note 44, at 5.


�  Princeton Survey Research Assoc, Int’l, supra note 40, at 2.


�  See Green & Schiraldi, supra note 40, at 4-5 [footnotes omitted], citing Peter D.Hart Research Assocs., Inc., supra note 40, and Beldon et al., supra note 40.


�  Halliday et al., supra note 40, at 8.


�  See generally authorities cited supra note 40.


�  E.g., Hora & Stalcup, supra note 10.  Notably for purposes of this discussion, the persistent participation of the judge presiding over the treatment court seems directly linked to its success.  E.g., Douglas B. Marlowe, David Festinger, Patricia Lee, The judge is a key component of drug court, 4 Drug Ct. Rev. 1 (2004).


�  Comments from a judge at the moment of sentencing, to the offender, the victim, or both, may have considerable impact on future behavior and choices.  But adhering to a script that is founded on hubris rather than data – “young man, I hope you think about this while you’re doing time and make a better choice the next time it occurs to you to steal” – may make us feel fulfilled, but is hardly likely to be our best use of this opportunity.  Judges could well benefit from “stage of change” or “motivational interviewing” education to have a better chance of saying what will actually affect the offender in these circumstances.  See supra note 75 and accompanying text.  Helping an offender in the “pre-contemplative” stage to understand he needs to address a problem he owns is a very different undertaking than encouraging success for an offender in the “action” stage.  Id.
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